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The attention of the financial world is centered 
upon the enormous costs of the war in Europe. The 
London £conomist estimated the expenditures of the five principal com- 
batants during the six months of war at $8,575,000,000, an average of 
about $47,000,000 per day. Including the expenditures of minor partici- 
pating nations, and the mobilization of neutral forces, it was deduced 
that a year of war would entail the raising of not less than $15,000,000,- 
000; more than double the stock of gold coin and bullion in the world. 
The war credits of the Allies remain upon a gold basis, without notice- 
able loss of financial strength. But Germany’s expenditures for six 
months were placed at $2,125,000,000. Because of losses of purchasing 
power under a depreciated currency, the costs of a second six months 
may exceed three billion dollars. Pyramiding of German credits to 
fabulous amounts is evident. The collapse of the gold standard of cir- 
culation has developed financial disorders comparable only to the paper 
money debauch of the Napoleonic wars. Unmistakable signs of ex- 
haustion of sources of gold, of the purchasing power and productive in- 
dustries of the Empire, menace its ability to maintain, more than a few 
months and upon a paper money basis, the vast armament and great 
lines of battle of the present winter. 


Costs of War. 


The impotence of a government to regulate 
the tides of money and credit while insist- 
ing upon methods of banking that violate all laws of supply and demand 
in trade, has been fully demonstrated in Germany; likewise its failure 
in resort to war at a time when mismanagement had crippled the finan- 
cial resources of the Empire. Sir George Paish estimated in 1914 that 
the investing income from German investments exceeded two billion dol- 
lars yearly; it is doubtful if an official return would show half the 
amount after six months of war. Germany isisolated. Its export trade 
of over $2,000,000,000 annually has been annihilated. German ports are 
closed to ocean shipping. German shipping has been driven from the 
seas; mote than one-tenth of her gross tonnage is interned in American 
harbors. All domestic industries, except of war, are languishing for 
lack of men, materials, capital and markets. The agricultural condit- 
ions are indicated by the embargoes on farm products. 


Government Control. 


s 
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Political Banking. Céentralization of power over banks and corpor- 
ate industries to ensure their support of Imperial 
government policy, sapped the financial resources of Germany long be- 
fore the present war. The excessive burdens of “preparedness’’ for 
war broke down the industrial system before the Agadir incident ex- 
posed the weakness of the asset banking system; before the foreign 
trade in 1912 developed an adverse balance of $400,000,000. The policy 
of the Reichsbank which was organized to dominate, not merely to regu- 
late, the other banks, was and is dictated bv the Chancellor of the Em- 
pire, or in his absence by an official named by the Emperor. Imperial 
authority was responsible for the Havestein insistence upon an increase 
of the Reichsbank gold stock by at least $100,000,000 during 1913; for 
the recall of German investments from the world; for the demands of 
gold payments upon exports; for the ostracism of importers who must 
have gold to pay foreign bills; for the fluctuations in discount rates; for 
the sharp contractions each quarter in internal loans which terrorized 
domestic industries. But the imperial fiat could not undo the mischief 
of the crisis developed by years of neglect of sound currency principles 
under the asset currency theory. The uncovered notes in circulation 
were contracted too late. Germany began 1914 financially exhausted by 
the drain of gold and the efforts to meet the withdrawal of foreign credits. 
Fair.Weather Currency. The asset banking theory was exploited 
as the most perfect safeguard against 
panics by issues of emergency notes. Its expanded issues become in 
financial storms a dead weight in circulation, indicated by its deprecia- 
tion and liability to suspension of redemptionin coin. The notes ofthe 
small banks were practically inconvertible in 1913; those of the Reichs- 
bank paid gold only for domestic purposes; When the war began, all 
pretence of specie payments was abandoned. Germany is “ off the 
gold standard,’’ and may not regain it within a generation, if ever. Even 
the Reichsbank notes are inconvertible legal tenders ; its stock of gold, 
required by law to equal one-third of its outstanding notes, is merely a 
hoard withdrawn from circulation, except as to the excess over the re- 
serve which is a commodity available for sale to importers with foreign 
bills. The resort to inconvertible issues of legal tender notes was as 
inevitable, after the losses through asset currency, as that of 1861 in this 
country when persistence in bank note issues, unregulated by a Bank of 
the United States, had sent to India all our silver coin and to England 
the total product of California gold. 
Paper Money Infiation. The extent of inflation can be estimated 
only by comparisons of bank reports. The 
outstanding Reichsbank notes amounted on July 7, 1914, to $548,075,- 
000 but were even then inconvertible into gold. From the change to 
legal tenders until January 7, the total issues reached in fiat money 
* 
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terms, $1,194,825,000. The gold stock was $524,060,000, or a little 
over 43 per cent of the issues; the issues are not convertible into gold 
however. The law permits the issue of notes three times the amount 
of gold held. At the average of $43,000,000 per month, the limit will 
soon be reached, unless the Kaiser consents to its removal. The gold 
in the famous Spanau War Chest was turned over to the Reichsbank to 
help its reserve, leaving the $44,000,000 odd legal tender state notes in 
circulation, inconvertible as before but without the standing of certifi- 
cates of deposit. Outstanding treasury notes amounted in January to 
$218,000,000. Including say $670,000,000 only of land bank notes the 
“paper money” in circulation amounted to the sum of $2,456,575,000 
for 67,000,000 population, a per capita of notes of $36.67 in place of coin 
hoarded or exported. 

The Reichsbank loans in July were $259,020,000; in January the 
amount reported was $966,745,000, over 250 per cent. increase in six 
months. How much ofthis may include advances to the government, 
floating debts,etc. liable to be converted into fixed capital, is not known. 
Pending conversion the items cannot be termed liquid assets because 
unavailable for sale to banks taking out circudation upon investments 
in bonds. The moderate increase of deposits of less than $200,000,000 
for the term, favors the surmise of lack of liquid assets. 


The state and provincial banks of older date 
have also addéd enormously to their issues of 
notes, now inconvertible. No reports are at hand beyond brief no- 
tices in cables. Sir Edward Holden, according to a London dispatch, 
described in detail at a meeting of the London City and Midland Bank, 
the German methods of financing the costs of war through the forma- 
tion of special mortgage banks that issue notes against securities and 
property (apparently upon a plan similar to our Civil War bank notes). 
He said the bank notes were issued to drive gold from circulation into 
the Reichsbank. But the Reichsbank notes which replaced the gold 
in circulation and bank reserves, had become inconvertible and the 
notes had depreciated over ten per cent. A more plausible explana- 
tion would be that the gold being hoarded or exported, over-issues of 
such currency had depreciated with more rapidity than the redeemer 
notes. While we must wait for reports in detail, it is apparent that an 
increase of currency of only $10 per capita would amount to $670,- 
000,000, or less than the increase of legal tender issues of the Reichs- 
bank, their redeemer. It is probable that the issue of land bank notes 
may reach $15 per capita and of old bank notes another $5 per capita; 
at a moderate estimate over $50 per capita in circulation. 


Bank Currency. 


The $254,000,000 silver coin, however limited in 


Hoarding Coin. , 7 7 
tender, is out of circulation, probably hoarded in 


old stockings, for the Reichsbank which has power to issue on the old 
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thalers, holds less than $15,000 silver coin. The London Sfa/is¢ esti- 
mated the hoarding of gold in Germany as the whole of the estimated 
$350,000,000 outside the Reichsbank. How much of it was exported 
over the borders, is impossible to state. “The $524,060,000 gold in the 
central institution is also out of circulation, because not a part of bank 
credit power. It is not likely that the central bank will be able to 
draw more gold from the hoards of the people. As the issue of notes 
increases, so will decline its purchasing power, perhaps below the min- 
imum of 39 cents gold value of the greenback dollar issues of 1863. 
So long as the people accept the depreciated notes in payment for 
their commodities, the armies will be fed. But no longer. 


American Gold Poois. The gold pools to tide over war emergen- 

cies have served their purposes and dis- 
solved. The cotton pool did not pay expenses. The Reserve Board 
reported applications for only $28,000. The pools to aid the cotton 
shorts, to protect the maturing New York City bonds, and to re-es- 
tablish gold credits for exchange purposes in England, via Ottawa, 
involved to subscribers a liability ten times their actual assessments. 
Each received a small return upon the cash employed, not upon the risk. 
But the main purpose to protect American interests developed also 
satisfactory financial power in sudden emergency to withstand a shock 
to the world’s trade. Considerable attention was aroused by an edi- 
torial in the New York 7imes on January 24th, stating that the gold 
pool had been replaced by a British gold pool formed to liquidate Amer- 
ican securities held abroad by exchange for exports of commodities to 
England. The 7imes commented that the regulation of the exchange 
market had passed to the New York agents of the British pool up to an 
amount equal to the $100,000,000 pool, and as much more as the nec- 
essities of the war may compel. 

This liquidation of foreign holdings of American securities, esti- 
mated by one newspaper at nearly six billion dollars, is rather a large 
contract. Those holdings are not an obligation to meet, and liquida- 
tion in the manner suggested could only become a charge against our 
foreign credits arising from favorable balances of trade in merchan- 
dise. Such schemes menace stock exchange values of all securities 
and merely give opportunity of manipulation of the invisible balances 
of trade to a point where exports of gold may be demanded. None 
of it ever comes back, except in the form of a loan at rates of interest 
graduated to national emergency. 


Unprotectea Gora. The chief argument for the adoption of the 

Federal Reserve System was the necessity of 
a regulator of exchanges of credits for the protection of our stock of 
gold from export while exchange is available. That important func- 
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tion is ignored in the mass of regulations issued upon details of bank- 
credits. Meantime during the season of idle money, the rates favor 
both speculation in and export of gold which will be needed badly in 
the spring for more active capital operations and the flight of money 
to back districts in planting time. Unless the new system can protect 
our gold from export and our foreign credits from dissipation in stock 
speculation, it will become of no better service than the German sys- 
tem upon which so many of its features were modelled. That problem 
cannot be evaded nor delayed by the Federal Reserve Board with 
safety to American business interests. 


== 
BANKING LAW. 


It is not essential to the validity of a 
promissory note that it specify a place of 
payment. The Negotiable Instruments Law makes provision for the 
presentment of notes which are not by their terms made payable at any 
particular place. The statute provides that presentment is made at a 
proper place ‘‘ where no place of payment is specified and no address 
given, andthe instrument is presented at the usual place of business 
or residence of the person to make payment.”’ 

The statute also declares that presentment is made at a proper 
place, ‘‘ where a place of payment is specified in the instrument and 
it is there presented.’’ The meaning of this provision, of course, is 
that where a note specifies a place of payment it must be presented at 
that place, and presentment at'some other place is not sufficient. 

Oa2 thing to be remembered in connection with notes payable at a 
particular place is that the parties should see to it that the place of 
payment is indicated in such terms as to leave no doubt as to the in- 
tention of the parties. There is special need for the use of exact lan- 
guage in notes which are made payable at a bank. When the parties 
all reside in one place and the note is made payable at a bank in that 
place, they are quite liable to refer to the bank in terms which describe 
any one of a great number of banks scattered throughout the country. 

The disadvantage of inexact terms in this regard is brought out in 
the case of Finch v. Calkins, a recent decision by the Supreme 
Court of Michigan, published on page 101 of this issue. The note 
involved in this suit was dated, ‘‘ Hornell, New York, July 16, 1909,’’ 
and was expressed in the following words: 

“‘On June Ist, 1913, after date, for value received, I promise to 
pay Calkins and Augsbury, or order, nine hundred dollars at the 
First National Bank, with interest at six per cent per annum, payable an- 
nually.’’ 

When this note fell due, it was presented for payment at the First 


Place of Presentment. 
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National Bank of Hornell, N. Y., and payment being refused, proper 
notices of dishonor were sent to the defendants who had placed their 
names on the note as indorsers. A defense was interposed by them that 
the note was never properly presented for payment. It was contended 
that since no place of payment was sufficiently specified in the note, it 
was incumbent upon the holder to present it at the usual place of 
business or residence of the makers, or to them wherever they could be’ 
found, or attheir last known place of business,or residence, as required 
by the provisions of the Negotiable Instruments Law. 

Upon the trial the contention of the defendants was allowed to pre- 
vail and judgment was given in their favor. On the appeal, how- 
ever, it washeld that there had been a proper presentment of the note, 
and judgment in favor of the defendants was accordingly reversed. 
This conclusion was based upon the ground that a note is presumed to 
have been made atthe place where it bears date, and upon the further 
ground, that where a bank is named as the place of payment, it will be 
presumed, inthe absence of language appearing on the face of the note 
to the contrary, that the parties intended the note to be payable ata 
bank in the maker’s home town. 

‘We conclude,’’ said the court, ‘‘that, by natural inference, fair 
construction of the instrument considered in its entirety, and reasona- 
ble interpretation of the name given in the connection used, the note in 


question was made payable at the First National Bank of Hornell, New 
=ofe.”" 


Referring to the note involved the court said: ‘* The note is not 
in terms which indicate a purpose to make it payable generally. The 
intent to make it payable at a bank is tlearly stated, and the name of 
the bank is given. The only infirmity is a failure to state distinctly 
in the body of the instrument where the bank is located, or what ‘ First 
National Bank’ is meant. The language is not ambiguous. The most 
to be claimed is that it is indefinite. Though a name is stated, it can 
well be urged that such name is not sufficiently definite and distinguish- 
able, for it is a matter of common knowledge that there are many first 
national banks scattered throughout the country.’’ 

While the defense presented here on behalf of the indorsers is one 
that is not frequently raised, there are undoubtedly many cases involv- 
ing notes similar to the one here under discussion in which this defense 
might be resorted to, and, while the defense is one which would not 
ordinarily be allowed to prevail, it nevertheless raises a question of 
sufficient uncertainty to put the holder of the note to considerable 
trouble and expense in securing his rights. In this particular instance 
it was necessary for the holder to carry his case to the Supreme Court 
before obtaining a ruling in his favor. Where the parties to a note all 
reside in one place and the note is made payable at a bank in that place, 
the parties are apt to lose sight of the fact that the particular bank speci- 
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fied is not the only one in existence bearing that particular name. This 
decision points out the advantage of describing the bank at which the 
note is to be payable in such terms that no question can be raised as 
to the identity or location of the bank intended. 


Fidelity Bond. In taking out a bond of indemnity securing a bank 

from loss through the dishonesty or fraud of one of 
its officers, it is customary for the bank to sign an application contain- 
ing various statements or agreements by the bank to do certain things 
which will tend to minimize the chances of suffering a loss through 
the wrongdoing of the bonded officer. The bond is issued by the surety 
company in reliance on these statements and the bond itself often con- 
tains stipulations imposing certain duties or liabilities on the bank. 
The provisions of the bond and application are apt to be forgotten by 
the bank and recalled to mind only after the bank has suffered a 
loss, and claims indemnity under the bond, and the surety company 
points to some stipulation in the bond or application and contends that 
it is free from liability on the bond because the bank did not live up to 
its part of the agreement. 

A surety company may, of course, waive provisions entered into 
for its protection, but it never waives its privilege to put the bank to 
the trouble and expense of bringing suit to enforce its rights under 
the bond and to defend the bank’s action on the ground that the bank 
failed to comply with some material stipulation. 

A bank which takes out a bond of indemnity, should have a copy 
of the application in its files and it should be a part of the regular 
routine of the bank to look over the bond and application at reasonable 
intervals for the purpose of ascertaining whether or not it is consist- 
ently carrying out the obligations which it hasassumed. A change in 
conditions may cause the bank to innocently neglect the performance 
of some duty imposed upon it, and subject it to the possibility of not 
being able to collect from the surety company in case of loss. If the 
bank finds that such is the case, it should immediately communicate 
the fact to the surety company and give the company an opportunity of 
canceling its bond if it wishes to do so. The surety company will, in all 
probability, not cancel the bond, unless it finds that its risk: has been 
materially increased. The notice to the company, however, will have 
the effect of estopping it, in case the company takes no action upon 
the notice, from subsequently using the facts set forth in the notice as 
a defense to an action on a bond. This is clearly a decided advan- | 
tage to the bank. 

The case of. United States Fidelity & Guaranty Co. v. Boley Bank 
& Trust Co., a recent Oklohama decision on page 105 of this number, 
involves a contested claim under a fidelity bond. While the defenses 
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interposed by the surety company were deemed insufficient, the case 
indicates the need for care on the part of the bank in dealing with 
bonds of this character. The bond in suit was executed by the de- 
fendant surety company to indemnify the plaintiff bank against any 
pecuniary loss it might sustain by reason of the fraud or dishonesty of 
one Simms, its cashier. The bond was written for the amount of $5,000 
and the plaintiff claimed to be entitled to recover the entire amount 
to indemnify it for sums embezzled by the cashier. 

The bond was issued prior to the opening of the bank, and in an- 
swer to a question in the original application: ‘“‘What salary does he 
receive?’’ the applicant stated ‘‘twelve hundred dollars.’’ One defense 
relied upon by the surety company was that Simms’ salary, after the 
opening of the bank, was reduced from twelve hundred to nine hun- 
dred dollars per year. On this question the court held that the bank 
did not warrant that it would continue to pay the cashier twelve 
hundred dollars per year so long as he should remain in that position 
and that, therefore, the reduction of the cashier’s salary did not re- 
lieve the surety company from liability. 

It was also stated in the application that the accounts of the cashier 
would be examined monthly by the executive committee. It appeared 
that the bond was extended twice for the period of one year upon a 
new application or certificate which stated in part, ‘‘this is to certify 
that the books and accounts of Mr. W. H. Simms were examined by 
us from time totime in the regular course of business and we found 
them correct in every respect.’’ The surety company claimed that 
under the terms of its contract it was entitled to a monthly examina- 
tion of the cashier’s books and accounts. This defense was also held 
insufficient for the reason that the surety company, in continuing the 
bond, had relied on the representations in the renewal applications. 
“Tf it had desired a more frequent examination’”’ said the court, ‘‘it had 
the power to require the same; but having continued its bond from 
time to time upon said representations for the consideration paid by 
the bank, it is now estopped to deny liability on the ground that the 
examinations were made at periods more extended than those origi- 
nally contemplated.’’ 

The sur ty company also defended on the ground that it was en- 
titled to have the cashier’s books examined by persons qualified to 
make such an examination and that the men who constituted the exec- 
utive committee of the plaintiff bank were ignorant and incompetent 
. negroes. In answer tothis defense, the court pointed out that these 
were the persons, with reference to whom the defendant contracted in 
the first instance, that it was chargeable with knowledge of their race, 
intelligence and business capacity, and that under the circumstances 
the bank was not entitled to an examination by a committee of expert 
accountants. 
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Corporation Check in The officers of a corporation have no right 
Payment of Officer’s to use money belonging to the corporation 
Debt. for their own personal benefit. No one 
would think of questioning the correctness 
of this statement, and yet it is not an unusual occurrence for a creditor 
to receive in payment of the money due him, a check signed in the 
name of the corporation, of which the debtor is an officer. Sometimes 
the debtor is soclosely identified with the corporation, especially in the 
case of a small corporation, the entire management of which is in the 
hands of the debtor, that the creditor does not stop to think that in 
point of law the debtor and the corporation are two separate and dis- 
tinct persons. If the creditor accepts the check of the corporation in 
payment of money owing to him, the fact that the debtor is the presi- 
dent or some other officer of the corporation, or transacts all the busi- 
ness of the corporation, will not help him. He can be compelled to 
refund the money in an action brought in the name of the corporation, 
or, as is usually the case, an action brought by the receiver of the cor- 
poration, who is attempting te gather in the assets of the corporation 
in behalf of its creditors. 

In a case of this kind, however, in order for the corporation or its 
receiver to recover back the amount of a check signed in its name, it 
must appear that the check was used by the officer for his own benefit 
and that the party receiving the check was put upon notice of that 
fact. In the case of Reynolds v. Gerdelman, recently decided by the 
St. Louis Court of Appeals and published on another page, which was 
an action by the receiver of a corporation based on a transaction of 
this kind, it was held that the receiver could not recover. The ground 
upon which a recovery was denied was that it did not appear that the 
payment was made for the benefit of the officer or that there was any- 
thing in the transaction to put the defendant upon notice that such 
was the fact. The receiver alleged that the defendant in the course 
of his business received a check for $52.85 signed in the name of the 
corporation, and that the check was delivered to the defendant by the 
secretary of the corporation. One theory upon which the action was 
brought was that the defendant was liable as for having received and 
cashed a check of the corporation executed by an officer thereof in 
payment of the latter’s private debt. It was stated by the court that 
there can be no doubt that, where one receives a check of a corpor- 
ation executed by one of its officers in payment of a debt known to 
the creditor to be such officer’s private debt, the check carries notice 
‘upon its face of its irregular and illegal character, and if accepted by 
the créditor, the latter takes the risk of being called upon to restore 
the proceeds. ‘‘But this theory is not here tenable’’ said the court, 
“‘for the reason that it does not appear that any private debt of the 
company’s secretary was paid by the check. In fact nothing appears as 
to what took place beyond the evidence on behalf of defendant tending 
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to show that it was a cash transaction. It may be inferred that the 
defendant sold supplies of some sort to, or did repairing for, some one 
who gave this check in payment therefor; but it does not appear that 
there was anything to lead him to suppose that it was other than a 
company transaction. Plaintiff, therefore, cannot be permitted to re- 


cover upon this theory.’’ 
SSS 


Notice to Accommodation Notice of dishonor need not be given 

Indorser. to an indorser where the instrument 

was made or accepted for his accom- 

modation. This is specifically provided in the Negotiable Instruments 

Law. But this provision has nothing to do with the giving of notice 

of dishonor to those who indorse negotiable instruments for the ac- 
commodation of others. These parties are entitled to notice. 

_ Ina recent decision by the Supreme Court of North Carolina, pub- 
lished on page 110 of this number, it was held that accommodation in- 
dorsers of a note are entitled to notice of dishonor, even though they 
are directors of the corporation by which the note is made. There are 
circumstances under which it may be held that no notice of dishonor is 
necessary where the indorsers are officers of the corporation by which the 
note is made. In Luckenbach v. McDonald, 164 Fed. Rep. 296, it ap- 
peared that money was loaned on a note made by acorporation and 
indorsed by three of its directors who were also large stockholders in 
the company. Two of the directors were president and secretary of 
the company and signed the note in its behalf. At the time of the 
making of the note, the company was unable to pay its debts, but was 
engaged in the execution of two contracts which the directors consid- 
ered valuable. It was held that the indorsers were liable although 
the note was not presented for payment and no notice of dishonor was 
given ‘‘because the note was made for the benefit of the directors 
and secondly, they were officers of the particular institution that was 
to pay it when it came due and to whom it had to be presented for 
payment and who knew all about it.’’ 

The best rule to follow in these cases is not to attempt to deter- 
mine whether the circumstances dispense with the sending of notice 
of dishonor but to send notice in every case, no matter how unneces- 
sary such notice may appear to be. It is easy to make a mistake as 
to the necessity of notice, and failure to send notice is an absolute 
defense which indorsers are frequently permitted to avail themselves 
of. 





THE NEGOTIABLE INSTRUMENTS LAW 


A SERIES OF PRACTICAL ARTICLES RELATIVE TO THE 
LAW OF NEGOTIABLE INSTRUMENTS, 


CITING RECENT AND IMPORTANT DECISIONS. 
BY JOHN EDSON BRADY, OF THE NEW YORK BAR. 


(These articles were commenced in the July, 1909, issue.) 


XVI. BILLS IN A SET. 


. Object of Drawing Bills in a Set. 


Bills of exchange are drawn in sets of two or more to avoid delays 
and inconveniences, which might otherwise arise from loss or mis- 
carriage, and to facilitate and expedite the transmission of the bill 
for acceptance or payment. When each part of the set is number- 
ed and refers to the other parts,the whole constitutes one bill. The 
holder may bring an action on one part without producing the 
others or accounting for their non-production. 

. Effect of Discharging One Part of a Set. 


When any one part of a bill drawn in a set is discharged by payment 
or otherwise, the whole bill isdischarged. The validity of the pay- 
ment or discharge of the bill is determined by the law of the 
place where the bill is payable. 

. Rights of Holders Where Different Parts are Negotiated. 

Where two or more parts are negotiated to different holders, the 
holder whose title first accrues is the true owner as between them. 

. Liability of Holder who Indorses two or More Parts to Differ- 
ent Persons. 

Where the holder indorses two or more parts to different persons, 
he is liable on every such part. 

. Acceptance of Bills Drawn in Sets. 


Only one part of a bill drawn in a set should be accepted. If more 
than one part is accepted and negotiated to holders in due course, 
the acceptor is liable on each part. If the acceptor pays the bill 
without taking up the part bearing his acceptance, he will be liable 
thereon to a holder in due course. 


§ 1. Object of Drawing Bills In a Set.—It is common, and the 
practice is of long standing, for the drawer to make and deliver to the 
payee several parts, usually designated a set of the same bill of ex- 
change, each one of which states upon its face, that either part of the 
set being paid, the bill is to be considered discharged. A bill is thus 
drawn to avoid delays and inconveniences, which might otherwise 
arise from its loss or miscarriage, and also to enable the holder to 
transmit the same by different conveyances to the drawee, so as to in- 
sure the most prompt and speedy presentment for acceptance and pay- 

ment. Hazzard’v. Shelton, 15 Ala. 62. 
, In Daniel on Negotiable Instruments, § 113, it is said: ‘‘ In order 
to avoid delay and the inconvenience which may result from the loss 
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or miscarriage of a foreign bill, and to facilitate and expedite its trans- 
mission for acceptance or payment, the custom has prevailed from an 
early period for the drawer to draw and deliver to the payee several 
parts of certain bills of exchange, which may be forwarded by differ- 
ent conveyances, and anyone of them being paid, the others are to be 
» void. These several parts are called a set, and constitute in law one 
and the same bill. Sometimes there are four, but usually three parts. 
And if any person undertakes to draw or deliver a foreign bill to an- 
other person, it seems he is bound to deliver the usual number of parts, 
and it has been thought that the promisee may in such a case demand 
as many parts as he pleases. But this is questionable.’’ 

Section 310 of the Negotiable Instruments Law (New York Act) 
provides: ‘‘ Where a bill is drawn in a set, each part of the set being 
numbered and containing a reference to the other parts, the whole of 
the parts constitute one bill.’’ 

Where the holder declares upon one of a set of exchange, it is not 
necessary to account for the non-production of the rest; any ground of 
defense which may arise in reference to another of the set, it devolves 
on the defendant to make. Hazzard v. Shelton, 15 Ala. 62. 

In Downes & Co. v. Church, 13 Pet. (U. S.), 205. (10 L. Ed. 127) 
it was decided, that where the holder of one of a set of exchange, which 
has been protested, and due notice thereof given to the indorser, 
brings an action thereon or against the drawer, and upon the trial 
produces the bill to which the protest is attached, it is not incumbent 
upon him to produce or account for the non-production of the other 
parts of the set. The law will not presume that the other bills of the 
set have been negotiated to other persons, merely because they are 
not produced. Nor can the drawer be prejudiced by their non-pro- 
duction; for if he pays the bill without notice of any superior adverse 
claim, under the negotiation of another of the set to a third person, 
he will be discharged from liability. 

§ 2. Effect of Discharging One Part of a Set.—Where any one part 
of a bill drawn in a set is discharged by payment or otherwise the 
whole bill is discharged. Negotiable Instruments Law, § 115 of the 
New York Act. The validity of the payment of a bill of exchange is 
determined by the law of the place where the bill is payable. Caras v. 
Thalmann, 138 N. Y. App. Div. 297, 123 N. Y. Supp. 97. 

This becomes of importance in cases of bills of exchange drawn on 
persons living in foreign countries. 

The complaint in the case above cited alleged that the defendants 
for value received drew at the city of New York a bill of exchange 
in at least two parts, on a corporation in Paris, France, requiring 
the drawee to pay in Paris on sight the sum of 2,500 francs to the 
order ofa firm in Barcelona, Spain. The different parts were mailed 
to the drawee under separate wrappers. The first part was never 
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teceived by the payee and upon presentment of the second part by 
them to the drawee, payment was refused on the ground that the 
first part had already been presented and paid in due course of busi- 
ness. It appeared that the first part at the time of its payment bore 
several indorsements all of which were forged, and that the drawee 
paid it upon presentment in good faith, but without taking any steps 
to ascertain the identity of the person presenting it, or the genuine- 
ness of the indorsements. 

Section 145 of the French Code of Commerce provides that: ** The 
party who pays a bill of exchange at its maturity and without opposi- 
tion, is presumed validly discharged.’’ This action was brought by 
the assignee, based upon the protest of the second part of the bill. It 
was held that there had been a valid payment under the law of France, 
that the bill was therefore discharged, and that therefore no action 
could be maintained upon it against the drawer. In the opinion it 
was said: “‘If the drawee duly paid the bill when presented according 
to the law of the place of payment, the bill was discharged, and no 
further liability existed upon it, and, as the complaint alleges that the 
payee did pay one part of the bill when presented to it according to 
the law of the Republic of France where it was payable, the bill itself 
having been discharged, it would seem to follow that no action could 
be maintained by the payee against the drawer for a failure to pay the 
bill. There is no allegation that the drawee was negligent in paying 
the first part of the set when presented. The complaint alleges that 
the bill was paid by the drawee over its counter in good faith to the 
person presenting the same in the belief that it was making payment 
of the bill to the lawful holder thereof, although before making such 
payment it did not take any steps to ascertain the identity of the per- 
son presenting the same or the genuineness of the indorsements 
thereon. It is not alleged that an obligation to ascertain the identity 
of the person presenting the bill or the genuineness of the indorsement 
was imposed upon the drawee by the law of France, and the allegation 
that the bill was paid in good faith and without opposition under the 
law of the Republic of France was, as before stated, a discharge of the 
drawers from any obligation upon it.’’ In a dissenting opinion 
by Dowling, J., it was contended that the complaint set forth a good 
cause for action for the reason that the presumption created by section 
145 of the Code of Commerce, was not a conclusive one, but one which 
could be met and overcome by proof. ‘‘In this case,’’ said the Court, 
“‘plaintiff sets forth acts of negligence upon the part of the drawee 
which if proven would be sufficient to make the payment of the first 
part -of the bill unavailable as a defense to payment of the second 
part.’’ 7 

§ 3. Rights of Holders Where Different Parts Are Negotiated. Where 
two or more parts of a set are negotiated to different holders in due 
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course, the holder whose title first accrues is as between such holders 
the true owner of the bill. This is the provision of section 311 of the 
Negotiable Instruments Law, which further provides: ‘‘But nothing 
in this section affects the rights of a person who in due course accepts 
or pays the part first presented to him.’’ 


$4. Liability of Holder Who Indorses Two or More Parts to Different 
Persons.—Where the holder of a set indorses two or more parts to 
different persons he is liable on every such part, and every indorser 
subsequent to him is liable on the part he has himself indorsed, as if 
such parts were separate bills. Negotiable Instruments Law, section 
312 of the New York Act. 


§$ 5. Acceptance of Bills Drawn in Sets.—The Negotiable Instru- 
ments Law, § 313 of the New York act, provides: ‘‘The acceptance 
may be written on any part, and it must be written on one part only. 
If the drawee accepts more than one part, and such accepted parts are 
negotiated to different holders in due course, he is liable on every such 
part as if it were a separate bill.’’ And in section 314 it is provided 
that ‘‘When the acceptor of a bill drawn in a set paysit without requir- 
ing the part bearing his acceptance to be delivered up to him, and that 
part at maturity is outstanding in the hands of a holder in due course, 
he is liable to the holder thereon.’’ 

The following statement is quoted from the case of Hazzard v. 
Shelton, 15 Ala. 62: ‘‘The bona fide holder of any one of the set, if 
accepted, it is said may recover the amount from the acceptor, who 
would not be bound to accept any other of the set, which was held by 
another person, although he might be the first holder. So payment to 
the holder of one part will be a complete discharge of the acceptor 
as to all the other parts. * * If one of the parts has been accepted, the 
payment of another unaccepted part will not liberate the acceptor from 
liability to pay the holder of the accepted part, and such acceptor may 
therefore refuse to pay the bearer of the unaccepted part, and may com- 
pel him, if he suggests that he has lost the accepted part, to find sure- 
ties against his liability to pay the accepted part. 

(Zo be Continued.) 





NEEDED CHANGES IN THE RULES OF BANKING 
LAW. 


By JOHN EDSON BRADY. 


There is need of a codification and revision of the general rules of 
banking law in statutory form. 

In the first place, the general adoption of such a statute in the va- 
rious States would do away with the confusion and conflict of author- 
ity which now exists as to the rights and liabilities of banks in many 
banking transactions. Upon many important questions of banking 
law we find an amazing conflict of opinion, and what is upheld by the 
courts of some States as a proper banking transaction is condemned by 
the courts of other States as an unreasonable and negligent act. 

In the second place, such a codification would do away with some 
of the harsh and clearly inequitable rules of liability which now apply 
to those engaged in the banking business. 

A mere reference to some of the general rules of banking law is 
sufficient to bring out their unfairness in their application to banks. 
It is held for instance, that a bank which pays an overdraft check in 
the mistaken belief that it is drawn against sufficient funds, cannot re- 
cover the amount from the person to whom the payment was made. 
A somewhat similar rule is that which precludes a bank from recover- 
ing the money it has paid on a check bearing a forged signature, no 
matter how clever the forgery, or under what circumstances of care 
the payment was made. The fact that this rule has been modified in 
many States, where banks are now allowed to recover such payments 
under certain conditions, is the clearest indication that it has no place 
in the law of banking. When a bank pays a check, payment of which 
has been stopped by the drawer, it is not permitted to charge the 
amount against the drawer’s account, even though the payment was 
made to a holder in due course who might have brought action upon 
the check and recovered from the drawer. The refusal of a bank to 
honor a check in the honest belief that the depositor’s account was not 
sufficient for that purpose is a frequent ground for awarding damages 
against the bank. If the drawer happens to be a merchant or a trader 
the courts will assumethat he has been damaged by the bank’s refusal. 
It may be that the drawer has suffered no actual loss through injury 
to his credit or otherwise as the result of the dishonor of his check, but 
he is entitled to damages just the same. The law presumes that he 
has been damaged and it is left to the jury to ascertain the amount. 
A bink wiich receives a check for collection may not forward it by 
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mail dircctly to the bank on which it is drawn. This is deemed to be 
a negligent act, even though there is no other bank at the place where 
the drawee is located and no other practical method of accomplishing 
the collection. If, because of the failure of the drawee bank or for 
some other reason, the proceeds of the check are not received, the col- 
lecting bank is held liable to the depositor. In many jurisdictions, a 
bank which receives a check for collection and forwards it through one 
or more correspondent banks is liable for the negligent acts and de- 
faults of those correspondents, no matter what care it exercised in 
their selection, nor how well-grounded was its faith in their integrity. 

For the most part, these rules were evolved at a time when the 
banking business was in its infancy. The business of banking has 
grown to marvellous proportions and conditions have completely 
changed, but the rules of law have remained the same and are applied 
in the same manner to the modern bank with its thousands of deposit- 
ors as they were to the business man of a century ago, whose banking 
transactions consisted in honoring bills of exchange drawn upon him 
by a small number of individuals with whom he had business dealings. 
The time has come when there should be a change in many of the 
rules of banking law to correspond with the change that has taken 
place in the banking business. The courts cannot change these rules 
for they are bound by precedent. The change can and should be 
brought about by statute. 

BANK’S LIABILITY FOR REFUSING TO HONOR CHECK THROUGH 
MISTAKE. 


Certain rules have grown up in connection with the liability of a 
bank where, through an innocent mistake, usually an error in book- 
keeping, it refuses to honor the check of a depositor, which are entitled 
to the attention of the bankers. In these cases, the bank refuses pay- 
ment of a check drawn upon it, on the ground of insufficient funds, and 
itis subsequently found out that the bank made an error in calculating 
the amount of the depositor’s account, and that as a matter of fact the 
depositor had to his credit a sufficient sum to meet the check. Of 
course, under such circumstances, the bank should be held answerable 
to its depositor for any actual loss that he has suffered asa result of 
the bank’serror. Ifthe depositor can show that his credit was injured, 
or that he was materially damaged in some other way, because of the 
refusal of his check, then there is no doubt that he should be entitled 
to collect from the bank such damages as he has suffered. But, there 
has arisen out of these cases, a rule of law to the effect that if the de- 
positor is a merchant or a trader it will be assumed that the dishonor — 
of his check injured his credit, and under this rule it is held that the 
depositor may collect substantial damages from the bank without 
proving any actual loss suffered by him, even though the bank’s re- 
fusal was due to an honest mistake onits part. This doctrine, in some 
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jurisdictions, has been applied even in favor of those not included in 
the merchandising or trading class. 

In many cases the application of this rule operates unjustly on the 
bank, and there are, on record, instances where banks have been sub- 
jected to liability for damages entirely out of proportion to the injury 
suffered by the depositor. If the drawer of a check has actually suf- 
fered a pecuniary loss, it ought to be a simple matter for him to estab- 
lish such loss by proper evidence, and it is not in any way unfair to 
him to require him to produce such evidence before awarding a ver- 
dict of substantial damages against the bank. 

The rule in this regard should be, that where a bank, through mis- 
take, refuses to honor a check drawn upon it, the bank is liable to the 
drawer for such actual damage as he alleges in his complaint and sup- 
ports by proof. ,A statute declaring this to be the rule would deal 
fairly with bank depositors and would give to banks the protection, in 
payments of this kind, to which they are entitled. 


CHECK PAID AFTER PAYMENT STOPPED. 


Another situation to which attention might be directed is the case 
where a bank pays a check after it has been notified by the drawer to 
stop payment. There is no rule which imposes upon a depositor the 
duty to exercise care in putting his checks into circulation. He may 
carelessly give out his check to one who has no right thereto and pro- 
tect himself from loss by timely notice to his bank not to honor the 
check upon presentment. Ifthe bank is unfortunate enough to let the 
check go through, it is not permitted to charge the amount against the 
depositor. There are cases in which the bank should be protected in 
paying a check even though the payment is made after the drawer has 
sentin astoporder. The cases referred to are those in which the pay- 
ment is made to holders in due course. If the drawer of a check de- 
livers it to the payee under circumstances which give him a defense in 
an action on the check by the payee and the latter transfers it for value 
to a holder in due course, the holder may enforce the check against 
the drawer. The drawer may stop payment and thus prevent the 
holder from getting the money from the bank, but he is still liable on 
the check tothe holder. There is no sound reason why the loss should 
be shifted from the drawer to the bank merely because the bank, 
through an oversight, neglects to carry out the drawer’s order to stop 
payment. Yet the authorities hold, almost without exception, that 
the bank which pays a check after payment has been stopped, is re- 
sponsible for the amount to the drawer, and they make no distinction 
between cases in which the check is paid to the payee and cases in 
which the payment is made to the holder in due course. 


PAYING OVERDRAFT CHECK BY MISTAKE. 


While it is perhaps unusual for a bank to pay an overdraft check 
drawn for a substantial amount in the mistaken belief that the check is 
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drawn against sufficient funds, such errors do happen, and when such 
a mistake occurs, it is not at all unlikely that the bank will have to 
stand the loss. Of course the bank which pays an overdraft check is 
always entitled to look to the drawer of the check for reimbursement, 
but, if it so happens that the drawer is not good for the amount, the 
only remaining course for the bank is to bring action against the per- 
son to whom the payment was made, and here the bank runs up against 
the rule of law, that a bank is bound to know the status of its deposit- 
or’s account, and having paid the check drawn against insufficient 
funds, will not be permitted to recover the amount from the person to 
whom the check was paid. 

A bank may pay such a check in the rush of business, or as the re- 
sult of an error of bookkeeping, but whatever may be the cause of the 
payment, if the bank pays a check in ignorance of the fact that it is an 
overdraft, the money is paid under a mistake of fact, a misapprehen- 
sion as to the status of the depositor’s account. There is a general 
rule of law to the effect, that a person who pays out money under a 
mistake of fact, to one who is not entitled thereto in equity and good 
conscience, may recover it back, provided the person receiving the 
payment has not in the meantime, in reliance thereon, changed his 
position so that allowing the recovery would be prejudicial to him. 
This rule has been applied in cases of all kinds for the protection of 
those who pay out their money through anerror of fact. For instance, 
in one case, an insurance company issued a policy of employers’ liabil- 
ity in which its liability was limited to $1,500. Subsequently an em- 
ployee of the insured was injured, brought suit, and recovered dam- 
ages to the extent of $4,000 and costs. In some way the insurance 
company forgot about the limitation in the policy and paid the judg- 
ment in full. As soon as the mistake was discovered, the insurance 
company brought an action against the insured in which it was held, 
that the amount in excess of $1,500 had been paid under a mistake of 
fact and that the insurance company was entitled to recover the ex- 
cess. But when a bank pays a check undera mistake of fact as to the 
_ size of the drawer’s balance and seeks to recover the money from the 
party to whom the payment was made, the courts without exception, 
hold that the situation presents an exceptionto the general rule and 
that the bank cannot recover. 

The courts disagree among themselves as to the reason why they 
will not allow the bank to recover in sucha case. Some of them place 
it on the ground that there is no privity between the bank and the 
holder of the check, and others place it on the ground that the payment 
is due tothe negligence and inattention of the bank. Some of the courts 
say that to permit the bank to repudiate the payment is to destroy the 
certainty that must pertain to commercial transactions of this kind if 
they are to remain useful to the business public; others simply say 
that the payment of an overdraft check is not the kind of a mistake of 
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fact upon which a right to recover may be based. But in spite of the 
dissension among the courts as to the reason why, they are quite well 
agreed that the bank cannot recover. 

If the holder of a check, before paying over any money on it, 
presents it to the drawee bank, and it is paid and the holder then 
makes payment to the person from whom he received the check, it is 
not contended that the bank should be permitted to recover in an ac- 
tion against the holder. In this case the holder, in reliance upon the 
bank’s payment, has paid out his money and he should not be made 
to bear the consequences of the bank’s mistake if the bank subsequent- 
ly discovers that the check was an overdraft. But if the holder has 
parted with value for the check at the time he presents it to the drawee 
a different situation is presented. If, under such circumstances, the 
bank pays in the mistaken belief that the check was drawn against 
sufficient funds, it should be permitted to recover just as any other 
person who has paid out money under a mistake of fact. Allowing the 
bank to recover in such a case places the checkholder in no worse po- 
sition than if the overdraft had been detected at the time of present- 
ment, and payment refused. 

The rule, however, that the bank may not recover the money it has 
paid on an overdraft check, is so firmly implanted in the law, that 
nothing but a statutory enactment can uproot it. 

PAYMENT OF FORGED CHECK. 

The bank which pays a check on which the depositor’s signature 
is a forgery cannot recover the money from the party to whom the pay- 
ment was made, provided such party received the payment in good 
faith. This is another case of money paid out under mistake of fact, 
and it constitutes another exception to the general rule permitting the 
recovery of money paid under such circumstances. The decisions 
holding that the bank cannot recover the money paid on a forged check 
are based on the theory that a drawee is bound to know its drawer’s 
signature. The bank passes on the genuineness of the signature at 
the time of the presentment and payment of the check. The payment 
of the check is an admission of the genuineness of the signature and 
the bank will not be permitted thereafter to repudiate the signature 
and claim it to be a forgery. 

This rule was first applied to bills of exchange and at a time when 
the busiest trader could easily keep track of the signatures of all per- 
sons entitled to draw upon him. Undoubtedly it worked with justice 
in the early days of its application, but it has no excuse for existence 
in these days of great commercial banks with large numbers of de- 
positors. — 

It should be stated that the courts are doing their best to break 
away from this rule and that in many jurisdictions the bank is allowed 
to recover under certain circumstances. It should be the law inevery 
jurisdiction that a bank may recover the money paid out on a forged 
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check, even from a holder in due course, providing the latter has not 
been prejudiced or misled by the failure of the drawee to detect the 
forgery at the time of the presentment of the check. That is to say, 
if permitting the bank to recover, places the checkholder in no worse 
position than if the forgery had been detected at the time of the pre- 
sentment, and payment refused, then the bank should be allowed to re- 
cover the money. In their endeavor to break away from the harsh 
rule under which a bank was never permitted to recover the money 
paid on a forged check. the courts have left the lawin a state of confu- 


sion, and harmony and justice cannot be obtained without statutory 
assistance. 


SENDING COLLECTION ITEMS DIRECTLY TO DRAWEE BANK. 


There are many circumstances under which the most practical 
method of collecting an out-of-town check, deposited in a bank for col- 
lection, is to send the check directly to the bank on which it is drawn. 
Such a situation arises where the collecting bank has no correspondent 
at the place where the drawee bank is located, or where the drawee 
bank is the only bank at that place. In certain localities and under 
certain conditions the practice of collecting checks in this manner is 
so general that it amounts to a custom. Occasionally when a check 
is forwarded in this manner and the drawee bank remits its draft in 
payment of the check, the drawee fails before the draft can be pre- 
sented and collected. Consequently the proceeds of the collection are 
never received by the collecting bank. ‘The courts, practically with- 
out exception, hold that the collecting bank is responsible to its de- 
positor, in cases of this kind, for the amount of the check. The col- 
lecting bank is held liable because the courts look upon the sending 
of a check directly to the bank on which it is drawn as a negligent 
and unreasonable act, and because the collecting bank is not prop- 
erly performing its obligations to its depositor, when it appoints the 
debtor, that is the drawee bank, its agent in the matter of collect- 
ing the debt. The courts fail to take into consideration that there 
are cases in which there is no other practical method of accomplish- 
ing the collection. The rule ought to be modified to the extent of 
holding that a collecting bank is not guilty of negligence in sending 
a collection item directly to the bank on which it is drawn, at least 
in a case where the collecting bank has no correspondent at the place 
where the drawee bank is located, or where the drawee bank is the 
only banking institution located at that place, provided, of course, it 
appears that the collecting bank had no reason for believing that the 
drawee bank was not in good standing or that its financial condition 
was in any way impaired. 

LIABILITY OF BANK FOR CORRESPONDENT’S DEFAULTS. 


In the collection of checks deposited with a bank and forwarded to 
a correspondent bank, it frequently happens that, as a result of some 
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negligent act or default on the part of the correspondent bank, the col- 
lection is not carried to a successful termination. The correspond- 
ent bank may be negligent in the matter of presenting the check 
for payment, or in taking other necessary steps to charge the drawer 
and indorsers, or having made the collection, it may become insolvent 
before the proceeds are remitted. The question then arises as to 
whether the initial bank is responsible to its depositor for the loss. 
Upon this question there is an irreconcilable conflict among the au- 
thorities. In some States it is held that if the initial bank exercises 
proper diligence in the selection of suitable agents or correspondents 
to which to entrust the collection, it fulfills its entire obligation to its 
depositor in this regard and is not liable to him for any default or 
negligent act committed by any such agent. Ina large number of 
States, however, including Arkansas, Georgia, Michigan, Minnesota, 
Montana, New Jersey, New York, North Dakota, Ohio, South Caro- 
lina and Texas, it is held that the initial bank is liable for the de- 
faults of its agents, irrespective of the diligence it may have exercised 
in the selection of those agents, or in otherwise handling the collec- 
tion. Accordingly it is held in these States, that where the corre- 
spondent bank becomes insolvent while the proceeds of the collection 
are in its hands, neglects to take proper steps to charge the parties 
to the paper, or is guilty of some other default or negligent act, the 
initial bank is responsible to the depositor for the loss. 

The rule set forth above does not represent the weight of author- 
ity in this country by any means. There is almost an even division 
of the authorities on the question, the courts of 12 or 14 of the States 
holding, contrary to the rule expressed, that if the initial bank exer- 
cises proper diligence in the selection of its correspondents, it is not 
responsible to its depositor for their defaults or negligent acts. These 
decisions point out that the depositor has no right to expect that the 
bank will send out a special messenger for the purpose of collecting 
his check and that he knows that the check will be collected in ac- 
cordance with the usual banking custom of forwarding it through one 
or more correspondent banks. He, therefore, impliedly agrees to this 
method of collection. 

Surely there is something wrong with a doctrine which has been 
refused recognition by fully as many courts as those which have adopt- 
edit. Therule which imposes upon the initial bank a duty of select- 
ing proper correspondents and agents and absolves it from liability 
for their defaults is equitable and just, and it is the one which should 
be enforced ‘in all jurisdictions. It is true that a bank may always 
protect itself from liability of this kind by an express understanding 
with its depositor to that effect, but there are many banks which are 
unaware of their liability in this regard until the matter is brought to 
their door and the liability has been incurred, and there are many 
others, no doubt, which hesitate for various reasons to request such 
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an agreement from their depositors. The matter should be settled 
once and for all by the general adoption of a statute setting forth the 
exact liability of the collecting banks in such cases, and the statutory 
ruling should conform to the doctrine adhered to in those States which 
absolve the bank from liability in cases where it has exercised due 
care in the selection of its correspondents. 


TITLE TO CHECK DEPOSITED FOR COLLECTION. 


There is nothing more elusive or difficult to locate than the title toa 
bank check after it has been deposited in a bank for collection. While 
a check is circulating in the ordinary channels of commerce, it is usu- 
ally a simple matter to determine its ownership, but the moment it is 
deposited in a bank and the process of collection commences, there is 
nothing but confusion. 

The question as to who is the owner of a check, after it has been 
deposited in a bank, usually becomes important when one of the banks 
co-operating in its collection fails, or when the check or its proceeds is 
claimed by some third party, such as a creditor of the depositor, or of 
the bank to which it was delivered for collection. 

The passing of title in these cases depends upon the intention of 
the parties. So little is said, and so much is left to be understood, 
at the time the check is deposited that the intention of the parties 
must generally be determined by the attending circumstances. No 
question of fairness is involved here; it is rather a question of cer- 
tainty. When a situation arises involving opposing claims to a check 
in the process of collection or its proceeds, the ownership is often de- 
termined only after tedious and expensive litigation. It is possible to 
draft a statute which would settle this question of title in most of the 
cases which come up, and such a statute would, undoubtedly, mean 
the saving of much time and money to banks in the jurisdictions in 
whieh it is enacted. 

The matters referred to above, indicate the pressing need for a 
uniform law regulating banking transactions. Those rules of law 
which have outgrown their usefulness and are not properly applica- 
ble to the banking business as it exists today should be discarded or 
modified. Where there is a violent conflict of opinion between the 


courts of different States upon a particular question of liability, the ~ 


opposing decisions should be analyzed and the rule which best subserves 
the ends of justice should be drawn from them and put forth in stat- 
utory form. The result would be a codification of the banking law, 
founded on fairness and common sense, and clearly defining the rights 
and liabilities of banks and persons dealing with them. 
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This Department embraces all the newly-decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 





LIABILITY OF BANK DISCOUNTING DRAFT AT- 
TACHED TO BILL OF LADING. 


Tapee v. Varley-Wolter Co., Kansas City, Mo., Cqurt of Appeals, November 23, 1914. 171 S. W. Rep. 19 


Where a bank discounts a draft attached to a bill of lading, representing a 
shipment of potatoes, consigned to the drawee of the draft, the bank holds the bill 
merely as security for the draft and is not responsible to the purchaser of the 
potatoes for alleged defects in the shipment. 


Appeal from Circuit Court, Buchanan County; C. H. Mayer, Judge. 
Action by J. H. Tapee against the Varley-Wolter Company, in 
' which the Market State Bank was joined as defendant and interpleaded. 
Judgment for plaintiff, and the bank appeals. Reversed and remanded. 

Jounson, J. Plaintiff, a produce dealer in St. Joseph, brought 
suit by attachment in a justice court against the Varley-Wolter Com- 
pany, of Minneapolis, Minn., and had the First National Bank of St. 
Joseph summoned as garnishee. Afterward, on motion of plaintiff, 
the Market State Bank of Minneapolis was joined as a defendant. The 
ground of attachment was the nonresidence of the defendants. An 
attempt was made to obtain constructive service on the original defend- 
ant, but at the trial in the justice court that defendant was dismissed, 
and a judgment was rendered ‘‘that plaintiff recover from the Market 
State Bank of Minneapolis the sum of $45 so found as aforesaid, to- 
gether with costs of this suit, and that plaintiff have execution there- 
for, and that said execution be a special execution on the property at- 
tached in this cause.’’ The garnishee had answered: 

‘“We have $577.32 paid to us on account of draft received from the 


dle. aan: 
. 





~ NOTE.—For other similar decisions see Banking Law Journal Digest, and Supple- 
- ment, § 76. 
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Market State Bank of Minneapolis, drawn by Varley-Wolter Company, 
which is claimed by above-mentioned Market State Bank as belonging 
to them.’’ 


After the filing of this answer the Market State Bank appeared and 
filed an interplea in the justice court, claiming title to the money held 
by the garnishee. Inthe judgment to which we have referred the jus- 
tice found against the defendant bank on its interplea, and, as shown, 
rendered personal judgment against it as a defendant for the full 
amount of plaintiff’s demand. Afterward and in proper time an affi- 
davit for appeal was filed, in which the affiant, who was the agent of 
the appellant, made oath that ‘‘defendant’s application for an appeal 
from the merits is not made for vexation and delay,’’ etc. The appel- 
lant was not mentioned by name in this affidavit, nor referred to as in- 
terpleader, and this omission is the subject of an objection to the juris- 
diction of the court over the cause which shall receive our attention in 
its proper place. The cause was tried in the circuit court without the 
aid of a jury, and judgment was rendered against both defendants for 
$50.21, and it was further adjudged : 

“‘ That the sum of $577.32 was and is in the hands of the First Na- 
tional Bank of Buchanan county as garnishee of the above defendants, 
the money and property of said defendants, and it is ordered and ad- 
judged that the said * * garnishee pay to the clerk of this court or the 
sheriff of this county the said sum of $50.21, the amount of said judg- 
ment, together with the costs herein,’’ etc. 

Just when or in what manner the original defendant was brought 
back into the case is not made clear, nor is it a fact of any consequence, 
in the view we have of the case. The Market State Bank alone ap- 
pealed from this judgment, and we have no concern with the question 
of whether or not the judgment is valid as to the original defendant. 

The controversy before us grew out of the sale of a carload of pota- 
toes by the Varley-Wolter Company to plaintiff through the agency of 
a broker in St. Joseph. The sale was made at $1.30 per bushel de- 
livered on track at St. Joseph, and on March 28, 1912, the car, contain- 
ing 530 bushels, of the gross value of $689.00, was shipped by the ven- 
dor at Minneapolis and consigned to itsown order at St. Joseph, with 
directions in the bill of lading to notify plaintiff and to “‘allow inspec- 
tion.’’ A draft was drawn by the vendor on plaintiff for $689, and with 
bill of lading attached was sold to the Market State Bank for $601, the 
sum that would be due the vendor after the payment at St. Joseph of 
the freight charges, which were estimated at $88. The vendor had an 
account withthe Market State Bank, and the proceeds of the sale of 
the draft, to wit, $601, was credited to its checking account. ‘The 
bank purchased the draft in the usual course of business and without 
the knowledge of any defect or deficiency in the goods described in the 
attached bill of lading. It appears it was customary for the bank in 
such transactions to buy drafts outright from its customers for the full 
amount of the proceeds, less the freight charges, and afterward to 
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charge the exchange and collection expenses to the customer’s account. 
After purchasing the draft and bill of lading, the Market State Bank 
forwarded them to the First National Bank at St. Joseph, with instruc- 
tions to collect the draft and to pay the freight charges on the car out 
of its proceeds. In other words, the collecting bank was authorized 
to accept the amount of the freight bill paid by plaintiff as a payment 
upon the draft. The draft and bill of lading were at the St. Joseph 
bank on the arrival of the car. After being allowed to inspect the con- 
tents of the car, plaintiff paid the draft in full, obtained the attached 
bill of lading, and then received the property from the carrier. After 
removing it to his place of business, he presented aclaim to the vendor 
for damages growing out of an alleged shortage, and of the rotten 
condition of some of the potatoes. The vendor rejected the claim, on 
the ground that it was not well founded in fact, that title to the property 
had passed to the Market State Bank before the acceptance and pay- 
ment of the draft by plaintiff, and that the vendor had no intetest in 
the money attached in the hands of the garnishee. 

A rule in many jurisdictions, invoked by plaintiff, is that where a 
bank discounts a draft in advance of its acceptance, it is not a bona 
fide holder for value, unless it has funds in its hands which it releases 
or fails to withhold from the drawer before its acceptance, and the mere 
fact that the bank gives the deposit account of the drawer credit for 
the purchase price of the draft will not establish a higher relationship 
than that of debtor and creditor, in instances where the drawer does 
not withdraw such proceeds before the acceptance of the draft. As is 
said in 7 Cyc. 929: ‘ 

‘* A bank, by discounting negotiable paper, placing the same to the 
credit of the depositor, and honoring his checks or drafts, surrendering 
to him securities, or in some other manner making advances, and ex- 
tending its credit, on the faith of such deposit, thereby becomes a 
holder for value. But the mere discounting and crediting of the 


amount on the depositor’s account, without making payment or incur- 
ring any increased obligations or liabilities, is not sufficient.’’ 


Butthe general rule, as we shall show, is not applied in instances, 
such as the present, where the purchase by the bank is a draft with 
bill of lading attached. Nor does the rule we announced in Bank v. 
White, 65 Mo. App. 677, control the disposition of the case. In that 
case a consignee of lumber to be sold on commission discovered, after 
paying the freight, that the lumber was of inferior quality, and re- 
fused to accept adraft for the purchase price attached to the bill of 
lading, which had been been assigned to a bank, which made an ad- 
vance to the consignor on the faith of such bill of lading. Inan action 
by the bank, founded on the claim that it was a purchaser for value, 
we held that the consignee of the lumber ‘‘was left with the same de- 
fenses as against plaintiff bank that he would have as against the lum- 
ber company,’’ on the theory that ‘‘the assignment of the bill of lad- 
ing operated as a symbolical delivery of the property covered by it,’’ 
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and thenceforth the assignee ‘“‘occupied the same relation toward the 
property then in transit that the lumber company did before the bill 
of lading was transferred.’’ The effect on the transaction of the 
negotiability of bills of lading under the statute (section 11956. Rev. 
Stat. 1909) was not discussed; but we do not find it necessary or ex- 
pedient at this time to inquire into the soundness of that decision, since 
the rule it announces has no application to the present state of case, 
which is vitally different from that we had before us then. It may be 
conceded, arguendo, that where delivery of the property is made to the 
consignee, without his acceptance of a draft drawn by his vendor for 
the purchase price, the assignee of such draft acquires no greater 
rights against him than those possessed by the assignor at the time of 
the assignment, and in a subsequent action to collect the draft the as- 
signee may be successfully confronted with such defenses as the con- 
signee could have interposed ina suit for the purchase price prosecuted 
by the assignor. 

In the present case delivery of the property was obtained by the 
consignee after and in virtue of his acceptance and payment of the 
draft, and the cause of*action asserted by the consignee against the 
assignee of the draft is grounded, not alone upon the theory that the 
assignee was not in the position of an innocent purchaser for value of 
a negotiable bill of exchange, but in legal contemplation became an 
intermediate purchaser of the goods, and as such became liable to res- 
pond in damages to the consignee for defects in them to the same ex- 
tent that the assignor would be liable. This positionis not without the 
support of reported decisions in other jurisdictions (Landa v. Latin, 
19 Tex. Civ. App. 246, 46 S. W. 48: Finch v. Gregg, 126 N.C. 176, 
35 S. E. 251, 49 L. R. A. 679); but the weight of authority and the 
better reasons are opposed to the doctrine of those cases. Inthe case 
of Goetz v. Bank, 119 U. S. 551, 7 Sup. Ct. 318, 30 L. Ed. 515, the 
Supreme Court of the United States hold that in discounting commer- 
cial paper a bank does not guarantee the genuineness of a document 
attached to it as collateral security, and, of course, does not assume 
liability for the performance by the drawer of the contract of sale with 
his consignee, evidenced by the attached collateral. 

‘Bills of lading,’’ say the court, ‘‘attached to drafts, * * aremerely 
security for the payment of the drafts,’’ and their attachment ‘‘im- 
ported nothing more than that the goods, which the bills of lading 
stated had been shipped, were to be held for the payment of the drafts 
if the drafts were not paid by the drawees, and that the bank trans- 
ferredthem only for that purpose. If the draft should be paid, the 
drawees were to take the goods. To hold such indorsement to be a 


warranty would create great embarrassment in the use of bills of lad- 
ing as collateral to commercial paper.’’ 


The Supreme Court of Iowa in Tolerton v. Bank, 112 Iowa, 706, 
84 N. W. 931, 50 L.-R. A. 777, held: 


** It is a well-established rule of law that, after the holder ofa nego- 
tiable draft with bill of lading attached has secured an acceptance of 
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such draft from the drawee and consignee, he is unaffected by any 
equities originally existing between such consignee and the seller of the 
goods. In such a case the liability of the drawee becomes fixed to the 
payee.’’ 

Speaking of the Texas and North Carolina cases the court well say: 


‘“These decisions proceed upon the theory that the assignee stands 
in all respects in the shoes of his assignor, and to this broad doctrine 
we cannot agree. While the rights of such an assignee are to be 
measured by those of the assignor, his liability is not necessarily the 


same.’’ 
—a well-drawn distinction, which very clearly differentiates the case 
we considered in Bank v. White, supra, from the one in hand. 

The Supreme Court of Tennessee, in an exhaustive and convincing 
opinion (Leonhardt v. Small, 116 Tenn. 153,96 S. W. 1051, 6 L.R.A. 
[N. S.] 887, 119 Am. St. Rep. 994), likewise repudiates the Texas 
and North Carolina doctrine, and holds that, after payment by the 
drawee and consignee of a draft with bill of lading attached, a bank 
which purchased the draft from the drawer is not liable to the consig- 
nee for the frauds or delinquencies of the drawerin the performance 
of his contract with the consignee. The court pertinently observes: 

“It isa fact of common knowledge that a large part of the commer- 
cial business of the country is carried on through the medium of drafts, 
and that the immense crops of the South and West are marketed under 
contracts to draw for the purchase price with bills of lading attached. 
If the courts shall adopt the rule insisted upon by the complainants, 
and enforced by the decree of the Court of Chancery Appeals, it will 
result in destroying this convenient method of handling, moving, and 
paying for the crops of the country, for the banks will necessarily be 
compelled to refuse to buy drafts with bills of lading attached, or to 
handle them as collateral security or otherwise. Banks have neither 
the time nor the facilities to investigate the genuineness of bills of lad- 
ing, or the contracts made beween their customers with parties resid- 
ing in other states, and to hold them responsible for the frauds and 
mistakes of shippers would utterly destroy the negotiability of drafts 
with bills of lading attached.’’ 

Other authorities of similar import are referred to in the cases we 
have reviewed andin notes to the case of Finch v. Gregg, supra, in 
49 L. R. A. 679. Recently, in Bank v. Milling Co., 163 Mo. App. 135, 

145 S. W. 508, the Springfield Court of Appeals, speaking through 
Gray, J.. heldto the doctrine of the nonliability of the purchasing bank 
in such cases, and held that, where the bank paid for the draft by giv- 
ing credit to the checking account of the drawer, its position after ac- 
ceptance by the drawee was that of an innocent holder without notice, 
whether or not the drawer had checked against the deposit at the time 


of the drawee’s acceptance. 

We.are satisfied with the soundness of this view, for the reasons 
stated in the excerpt we have copied from the opinion in Leonhardt v. 
Small, supra. The status of the purchasing bank should not be made 
to depend upon the fortuitous circumstance of the assignor checking 
against the proceeds deposited to his credit before the acceptance of 
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the draft. The necessities and legitimate purposes of trade would 
seem to demand the rule which gives requisite certainty and stability 
to the position of banks which in good faith purchase commercial paper 
with bills of lading attached, in the laudable endeavor to facilitate the 
distribution of the products of labor through the channels of trade and 
commerce. 

The learned trial judge erred in holding the bank personally liable 
for the alleged default of its assignor, and in refusing to enter judg- 
ment in its favor for the full amount of the proceeds of the draft in the 
hands of the garnishee. 


The judgment is reversed and the cause remanded. All concur. 











CORPORATION CHECK IN PAYMENT OF OFFI- 
CER’S DEBT. . 


Reynolds v. Gerdelman, St. Louis, Mo. Court of Appeals, November 3, 1914. Rehearing denied, De- 
cember 8, 1914. 170S.W. Rep. 1153. 





One who receives a check signed in the name of a corporation by one of its 
officers, in payment of the officer’s debt, may be compelled to return the amount 
to the corporation; but he is not liable if there was nothing to put him on notice 
that the transaction was not for the benefit of the corporation. 


Appeal from St. Louis Circuit Court; Hon. Eugene McQuillin, 
Judge. 

Action by Matt G. Reynolds as receiver of the Continental Assur- 
ance Company of America against Ben Gerdelman. Judgment for plain- 
tiff, and defendant appeals. Reversed without remand. 

ALLEN, J. This is an action for money had and received. The 
plaintiff is the receiver of the Continental Assurance Company of 
America, a corporation, and sues to recover the sum of $52.85, being 
the proceeds of a check issued by said corporation to the defendant. 
The cause was triéd below by the court, without a jury, resulting in a 
judgment for plaintiff, andis here upon the defendant’s appeal. 

The evidence discloses that the Continental Assurance Company of 
America was incorporated under the laws of the state of Missouri to do 
an insurance business. It seems that a certificate of incorporation 
had been issued to the incorporators thereof, but that the latter never 
succeeded in obtaining subscriptions to all of its capital stock, and the 
company never received a license to transact business in the state as 
an insurancecompany. At the time of the transaction here in question, 
to wit, January 7, 1910, the defendant was conducting, in a small way, 
a business of repairing automobiles, and furnishing automobiles sup- 
plies. In the course of his business he received and cashed the check 
in question, which was executed in the name of the Assurance Com- 








NOTE.—For other similar decisions see Banking Law Journal Digest, § 30. 
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pany, by Harry B. Gardner, secretary. On behalf of plaintiff there 
was nothing whatsoever to show for what the check was issued. A 
notation upon a stub in the Assurance Company’s check-book was to 
the effect that the check had been issued “‘for H.B. Gardner,’’ the lat- 
ter being then secretary of the company. "The defendant testified that 
he could not recall the transaction, which took place nearly three years 
before the trial below; that his business was very small at the time, 
and that he then kept no regular books, and had no record of the mat- 
ter; that he did at the time in question almost exclusively a cash busi- 
ness, and made no inquiry as to who was purchasing from him in such 
transactions. 

From the record before us we are unable to see how the judg- 
ment can be sustained. One theory upon which the action proceed- 
ed was that the defendant was liable as for having received and 
cashed a check of the corporation executed by an officer thereof in 
payment of the latter’s private debt. There can be no doubt that 
where one receives the check of a corporation executed by one of its 
officers, in payment of a debt known to the creditor to be such officer’s 
private debt, the check carries notice upon its face of its ‘‘irregular 
and illegal character,’’ and if accepted by the creditor the latter takes 
the risk of being called upon to restore the proceeds. See St. Louis 
Charcoal Co. v. Lewis, 154 Mo. App. 548, 136 S. W. 716. But this 
theory is not here tenable, for the reason that it does not appear that 
any private debt of the company’s secretary was paid by the check. In 
fact nothing appears as to what took place, beyond the evidence on 
behalf of defendant tending to show that it wasa cash transaction. It 
may be inferred that the defendant sold supplies of some sort to, or 
did repairing for, some one who gave this check in payment therefor; 
but it does not appear that there was anything to lead him to suppose 
that it was other than a company transaction. Plaintiff, therefore, 
cannot be permitted to recover upon this theory. 

And relative to plaintiff’s right to recover in this proceeding, it 
may be well to observe that this is an action for money had and re- 
ceived, which, though maintainable at law, is of an equitable charac- 
ter, governed by principles of equity, and, in general, lies whenever 
one person has received money belonging to another which in justice 
and good conscience he should not be permitted to retain. See Stout 
v. Hardware Co., 131 Mo. App. loc. cit. 529, 110 S. W. 619, and au- 
thorities cited; Henderson v. Koenig, 192 Mo. 709, 91S. W. 88. And 
as said by Goode, J., in Stout v. Hardware Co., supra: 


‘*A fact essential to the remedy is that the person who received the 
money is not entitled, in good conscience, to retain it.’’ 


In the case before us the evidence supports the inference that the 
defendant in good faith furnished supplies, or work and labor, or both, 
and received in payment therefor the company’scheck. Surely some- 
thing must appear toshow that the defendant is not now entitled, in 





96 THE BANKING LAW JOURNAL 


equity and good conscience, to retain the proceeds thereof, in order to 
entitle plaintiff to recover in this action. 

Upon the whole we see nothing in the record to authorize a recov- 
ery by plaintiff. The judgment should therefore be reversed, without 
remanding the cause. It is so ordered. 

REYNOLDs, P. J., and Norton, J., concur. 





JOINT SAVINGS BANK DEPOSIT. 


McCullough v. Forrest, Court of Chancery of New Jersey, December 5, 1914. 


Where a savings bank depositor has her sister’s name added on the passbook 
and in the records of the bank, so that the account is payable to her or her sister, 
her object being that the deposit might pass at her death to her sister, there is not 
a valid gift, and, upon the depositor’s death, the sister is not entitled to the fund. 


Bill by John McCullough, administrator of the estate of Mary Mc- 
Cullough, deceased, against Annie Forrest and others. Decree advised 
for complainant. 

Backes, V.C. The complainant’s intestate, Mary McCullough, had 
on deposit with the Trenton Savings Fund Society upwards of $2,700. 
On March 19, 1912, she caused her account to be changed upon the card 
system of the society and upon her passbook by adding the name of 
her sister, the defendant, so that thereafter the account stood in the 
name of ‘‘ Mary McCullough or Annie Forrest.’’ Miss McCullough had 
but a single purpose in making the change, which was that the fund, 
or chose in action, or as much thereof as remained, should pass to her 
at her death—purely a testamentary disposition. The evidence dis- 
closed no donative intention, i. e., a design presently to part with the 
ownership of, or interest in, the money; but, onthe contrary, it appears 
that, after the alteration in the account was made, Miss McCullough 
retained the exclusive possession of the passbook and exercised abso- 
lute dominion over the fund until her death. During that period she 
made one draft of a small sum, which, under the by-laws and regula- 
tions of the society, was possible only by personal application and upon 
presentation of the passbook. The administrator seeks a recovery of 
the deposit as a part of his intestate’s estate, which is resisted by the 
sister, Mrs. Forrest. who claims it by way of a gift inter vivos. In 
Stevenson v. Earl, 65 N. J. Eq. 721, 55 Atl. 1091, 103 Am. St. Rep. 
791, 1 Ann. Cas. 49, it was held that: 

**In order to legalize such a gift, there must be not only a donative 


intention, but also, in conjunction with it, a complete stripping of the 
donor of all dominion or control over the thing given.’’ 


See Taylor v. Coriell, 66 N. J. Eq. 262, 57 Atl. 810; Nicklas v. 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 175. 











LEGAL DECISIONS 97 


Parker, 71 N. J. Eq. 777, 61 Atl. 267, 71 Atl. 1135, 14 Ann. Cas. 921 ; 
Swayze v. Huntington, 82 N. J. Eq. 127, 87 Atl. 106. 

The alleged gift must also fail because of its testamentary charac- 
ter: In order to effectually dispose of property to take effect upon his 
death, the donor must pursue the course laid down by our statute of 
wills. Stevenson v. Earl, supra. 

Counsel for the defense urge the case of Dunn v. Houghton, 51 Atl. 
71, as all-controlling. There the facts were similar to the circumstan- 
ces in this case, except that the fund remained intact, and Vice Chan- 
cellor Stevenson held that the contract by the bank with the donor and 
donee, manifested by the passbook, was a legally sufficient external 
form to carry the gift if the donative purpose be present. From the 
facts in that case he found such a purpose, and upheld the gift. In 
Schippers v. Kemphes, 67 Atl. 1042, which is also a bank passbook 
case, with an account standing in the name of the alleged donor and 
donee, he reiterated this doctrine, but upon the facts, finding no dona- 
tive purpose, refused to sustain the transaction as a gift, in which he 
was upheld by the Court of Appeals. 72 N. J. Eq. 948, 73 Atl. 1118. 

The conclusion which I have reached does not conflict with the prin- 
ciple laid down in the Dunn case, for there, as already stated, the Vice 
Chancellor found as a fact a donative purpose; a result which I have 
not been able to reach from the evidence in this case. 

A decree will be advised, awarding the fund tothe complainant. No 
costs will be allowed against the defendants. Peer v. Peer, 11 N. J. 
Eq. 432. 


STATUTE OF LIMITATIONS ON NOTE. 


Dubowsky v. Binggeli, Kansas City, Mo., Court of Appeals, November 23, 1914. 171 S. W. Rep. 12. 


The statute of limitations does not begin to run against a note until its maturity. 


Appeal from Circuit Court, De Kalb County; A. D. Barnes, Judge. 

Action by Rosie Dubowsky against Hannah Binggeli, as adminis- 
tratrix, and others. From a judgment for plaintiff, defendants appeal- 
ed to the Supreme Court, whence the cause was transferred to the 
Kansas City Court of Appeals (167 S. W. 999). Affirmed. 

EL.LIson, P. J. This case was appealed to the Supreme Court and 
transferred from there here. The evidence shows that at the time of 
the inception of this controversy plaintiff resided in Ray county, Mo., 
and her sister, Mrs. Stephen Ushler, resided in St. Joseph in the same 
state. They had a brother named Chris Binggeli, who wished to pur- 
chase a farm in De Kalb county and needed $1,000 in money. Each of 
them loaned him $500, and he was to execute a note to each for that 
sum, secured by a deed of trust on the land purchased. It seems that 


NOTE.—For other similar decisions see Banking Law Journal Digest, $§ 436, 446. 






















98 THE BANKING LAW JOURNAL 





the notary in preparing the papers wrote one note and deed of trust 
for the whole sum in ths name of Stephen, though the latter did not 
notice this until near three months afterwards. Chris Binggeli died 
leaving the defendant his widow and administratrix. Before Chris died 
he paid to each of his sisters $100 on the principal and all accrued in- 
terest, thus leaving a balance of $400 due toeach. Afterwards he de- 
sired to sell, and, conceiving the notion that he could make a better 
sale without an incumbrance on the land, he paid Stephen for his wife 
the balance of the money due her, but did not pay plaintiff any part of 
the balance due her. On the contrary he persuaded Stephen to release 
the deed of trust in full, promising to ‘‘ take care of his sister,’’ saying, 
‘**T would not cheat her out of a cent.’’ Plaintiff did not know this was 
being done; she did not authorize it, nor did she ever ratify the act. 
She learned of it sometime afterwards,and her brother Chris finally died, 
we may concede, without any intent to ‘‘ cheat his sister,’’ but with- 
out paying her. She brought the present action to cancel the release 
and to foreclose the deed of trust. She prevailed in the trial court. 

We do not doubt that the judgment should be affirmed. 

The statute of limitations is set up by defendant in bar of relief. The 
note and deed of trust are dated the 20th of February, 1897, due in five 
years. This would start the ten-year statute of limitation in February, 
1902; the limitation period not expiring until February, 1912, and the 
action was brought in August, 1908. Besides, plaintiff was a married 
woman when the note was given and continued under that disability 
until after the trial. Throckmorton v. Pence, 121 Mo. 50, 25 S.W. 843; 
Lindell Est. Co. v. Lindell, 142 Mo. 61, 43 S. W. 368. 

Other objections are not considered of sufficient importance to alter 
the conclusion that the judgment of the trial court was manifestly for 
the right party, and it is consequently affirmed. All concur. 











RIGHT TO RECOVER ON NOTE. 


Rosenbaum v. Roth, New York Supreme Court, Appellate Division, December 4, 1914. 150 N.Y. Supp. 396. 










The plaintiff discounted three notes paying therefor one-half of their face value, 
under an agreement that he was to retain the other half as security until the notes 
were paid. Inan action against the maker of one of the notes it was held that 
he was entitled to recover one-half of its face value notwithstanding the fraud 
of the party who indorsed the notes to him. 


Appeal from Trial Term, New York County. 

Action by Samuel Rosenbaum against Paul Roth and others. Judg- 
ment for defendant Roth, who alone was served with summons, and 
plaintiff appeals. Reversed, and new trial ordered. 

CLARKE, J. Thecomplaint alleges: That on or about July 29, 1913, 


NOTE.—For other similar decisions see Banking Law Journal Digest, § 226. 
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the defendant Paul Roth executed his promissory note in writing to 
the order of Gilbert Metals Selling Company for $636.18 for value re- 
ceived, payable four months after date, with interest, and delivered 
the same to the payeetherein named. That thereafter and before ma- 
turity the said defendant Gilbert Metals Selling Company and the de- 
fendant Joseph M. Gilbert indorsed said note, and thereafter and be- 
fore maturity said note, so indorsed, was delivered by the said Gilbert 
Metals Selling Company and Joseph M. Gilbert to the Acme Gas & 
Electric Fixture Company. That thereafter, at the maturity of said 
note, the same was duly presented for payment by the Acme Gas & 
Electric Fixture Company above referred to, which said company 
was then the last indorsee and the holder thereof, and payment de- 
manded, but payment was refused, whereupon said note was duly pro- 
tested for the nonpayment thereof at the expense of $1.35, of all of 
which due and timely notice was given to all and each of the above- 
named defendants. That no part of said note, nor the protest fees 
thereof, has been paid. That after said note was protested, but before 
the commencement of this action the aforementioned Acme Gas & 
Electric Fixture Company. the last payee of said promissory note, sold, 
assigned, and transferred unto this plaintiff its claim on said promis- 
sory note against the above-named defendants. That the above-named 
plaintiff is now in the possession of said promissory note and is the 
true holder thereof. 

The only defendant served with process was Paul Roth. At the 
opening of the case plaintiff’s counsel said: ‘‘We claim one-half of the 
face amount of the note.’’ The defendant admitted the making of the 
note, and the note, its indorsement, notice of protest, and assignment 
were all admitted in evidence. 

Reduced to its ultimate analysis, and accepting the defendant’s 
story at its face value, the transaction is this: That Roth needing 
money, gave Gilbert a note, under Gilbert’s promise to him to have it 
discounted and give him the proceeds for his use; that Gilbert gave 
him no proceeds of this note, but diverted it to his own use. 

The plaintiff’s assignor’s story is that Gilbert represented to Weill 
that this was a merchandise note, and that Gilbert was unable to dis- 
count it himself, and requested Weill to do it for him and let him have 
the money; that Weill finally agreed to doso upon the representation 
that hecould hold 50 percent. thereof as security until the note was 
paid; that Weill thereupon had the note discounted and gave Gilbert 
50 per cent. thereof; that all these transactions were before maturity 
and Weill therefore now claims a recovery of the amount actually ad- 
vanced the value actually given in good faith, and before maturity, 
without the knowledge of the transaction between Gilbert and Roth, 
and without knowledge of the diversion by Gilbert. 

The court let in much testimony about a previous transaction with 
a third party under a promise to connect which was not kept, under ob- 
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jection and exception, and denied a motion to strike it out. He also 
refused to strike out the testimony of Roth as to his arrangement with 
Gilbert and the Gilbert Metals Selling Company, because there was 
no evidence that it was ever called to the attention of the plaintiff or 
the plaintiff's assignors. He denied a motion for the direction of a 
verdict for the plaintiff. He did charge, however, upon request of the 
plaintiff: 

‘“ That there is absolutely no evidence in this case of any notice to 
the Acme Gas & Electric Fixture Company, or Mr. Weill, as to any ar- 
rangement that Mr. Roth might have had with the Gilbert Metals Sell- 


ing Company or Mr. Gilbert, and that there is no claim on the part of 
the defendant that any such notice was given.” 

But he declined to charge right after that : 

‘“That the plaintiff is entitled to recover in this case, unless the 
jury is satisfied that the taking of the note in question by Mr. Weill, or 
the Acme Gas & Electric Fixture Company, amounted to bad faith; 
otherwise, they are entitled to recover.”’ 

The court also charged the jury: 

“It is my recollection that there was no consideration given by Mr. 
Weill to Mr. Gilbert upon receiving said note. I think that there was 
some testimony given about some previous note transaction between 
Gilbert & Weill; but it is not my recollection that there was any moneys 
owing to Mr. Weill, or in fact owing to Gilbert, because of such trans- 
action. So, therefore, if my recollection of the testimony is correct, 
there was no consideration paid by Weill as representing the plaintiff 
company, the Acme Gas & Electric Fixture Company, for the note in 
question.”’ 


This was excepted to. Thetestimony was that at the time Weill 
got the paper he gave three checks in payment of this note and two 
other notes, that the amount of these three notes was $2,595.51, and 
that the amount of the checks handed over which appear as Exhibits 
4, 5, and 6 were $1,282.21. 

It appearing, therefore, that the value had been given for the note, 
and it appearing, as the court charged, that there was no evidence of 
any notice to plaintiff’s assignor or any arrangement between Roth 
and Gilbert, plaintiff was entitled to the charge requested that he was 
entitled to recover, unless the jury was satisfied that the taking of the 
note in guestion by Weill or the Acme Gas & Electric Fixture Com- 
pany amounted to bad faith. 

Section 95 of the Negotiable Instruments Law provides: 


‘“To constitute notice of an infirmity in the instrument or defect in 
the title of the person negotiating the same, the person to whom it is 
negotiated must have had actual knowledge of the infirmity or defect 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.’’ 

Section 93 thereof provides: 


‘Where the transferee receives notice of any infirmity in the in- 
strument or defect in the title of the person negotiating the same be- 
fore he has paid the full amount agreed to be paid therefor, he will 
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be deemed a holder in due course only to the extent of the amount 
theretofore paid by him.’’ 


The judgment and order should be reversed, and a new trial direct- 
ed with costs to appellant to abide the event. All concur. 


CONSTRUCTION OF NOTE AS TO PLACE OF PRE- 
SENTMENT. 


Finch v Calkins, Supreme Court of Michigan, December 18, 1914. 149 N. W. Rep. 1037. 


Where nothing appears to the contrary, a noteis presumed to have been made 
at the place where it bears date, consequently a note dated ‘‘ Hornell, N. Y.,’’ and 
payable at ‘‘ The First National Bank,’’ may be presented for payment at the First 
National Bank of Hornell, New York. ' 


Error to Circuit Court, Shiawasse County; Selden S. Miner, Judge. 

Action by John M. Finch against Beattie W. Calkins and another, 
copartners doing business as Calkins & Augsbury, as indorsers on a 
note. Judgment for defendants, and plaintiff brings error. Reversed, 
and new trial granted. 

STEERE, J. This case presents the single question of whether the 
words ‘‘ the First National Bank,’’ found in the following promissory 
note, designates its place of payment under the law of negotiable in- 
struments : 


** $900. HornELL, New York, July 16th, 1909. 

‘*On June Ist, 1913, after date, for value received, I promise to pay 
Calkins & Augsbury, or order, nine hundred dollars at the First Na- 
tional Bank, with interest at 6 % per annum, payable annually.’’ 


Said note is signed by nine makers, and, so far as material here, in- 
dorsed on the back : 

‘** Pay to John M. Finch, or order. “Calkins & Augsbury.”’ 

It is sufficient to state without details that when this paper fell due 
it was presented for payment at the First National Bank of Hornell, 
N. Y., dishonored there, protested, notice of such dishonor and protest 
timely mailed to and received by defendants at their place of business 
in this state, in conformity with the prerequisites essential to establish 
their secondary liability as indorsers, provided the presentment and 
demand for payment were made at the proper place. 

At the trial of this case in the circuit court, upon the conclusion of 
the plaintiff’s testimony, counsel for defendant moved the court to di- 
rect a verdict of no cause of action and enter judgment accordingly, on 
the ground that it was not shown said note had been properly present- 
ed for payment and dishonored, which motion was granted and judg- 
ment entered according to such ruling. 

Aside from a minor question of pleading, which we do not regard as 
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controlling or demanding review, defendants’ contention, as briefed 
and orally argued, is that the note was never dishonored nor notice 
thereof given defendants, so as to hold them liable as indorsers, be- 
cause no place of payment is sufficiently specified in said instrument ; 
and, in order to hold the indorsers, it was incumbent upon plaintiff to 
present said instrument, when due, and demand payment at either the 
usual place of business or residence of the makers, or to them wherever 
they could b found, or at their last known place of business or resi- 
dence, as required by the negotiable instrument law of the state of New 
York, which is the law governing this case, inasmuch as the note was 
given and is presumably payable in that state. Requirements of the 
New York law as to presentment are in harmony with those which al- 
most universally obtain, and substantially the same as the negotiable 
instrument statute which has been adopted in many of the states. The 
pertinent part is as follows: 

‘“Sec. 133. Place of Presentment. Presentment for payment is 
made at the proper place: 

1. Where a place of payment is specified in the instrument and it is 
‘there presented. 2. Where no place of payment is specified, but the 
address of the person to make payment is given in the instrument and 
it is there presented. 3. Where no place of payment is specified and 
no address is given and the instrument is presented at the usual place 
of business or residence of the person to make payment. 4. In any 
other case if presented to the person to make payment wherever he 
can be found, or if presented at his last known place of business or 
residence.’’ 

It must be conceded that, if the place of payment is not specified 
in this instrument, plaintiff cannot recover, and we need spend no time 
upon the provisions relative to how presentment should be made in 
other cases. 

Upon the trial no evidence was introduced to supplement what ap- 
pears upon the face of the instrument as to the place of payment, ex- 
cept by the following stipulation, introduced in connection with de- 
positions of the New York notary, who protested the note, and testified 
what was done in that connection: 

‘“ It is conceded that the city of Hornell is situated and located in 
the county of Steuben, state of New York, and that the First National 
Bank of Hornell is also located and situated in that city.’’ 

The note is not in terms which indicate a purpose to make it pay- 
able generally. The intent to make it payable at a bank is clearly 
stated, and the name of the bankis given. The onlyinfirmity is a fail- 
ure to state distinctly in the body of the instrument where the bank is 
located, or what ‘‘First National Bank’’ is meant. The language is 
not ambiguous. The most to be claimed is that it is indefinite. Though 
a name is stated it can well be urged that, standing alone, such name 
is not sufficiently definite and distinguishing for it is a matter of com- 
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mon knowledge that there are many first national banks scattered 
throughout the country. 

The primary rule of construction is to determine, not alone from a 
single word or phrase, but from the instrument considered as a whole, 
the true intent of the parties, and to interpret the meaning of a ques- 
tioned word, or part, with regard to the connection in which it is 
used, the subject-matter, and its relation to all other parts or provis- 
ions. In the absence of anything to the contrary, a note is held to be 
made where it bears date; and in Taylor v. Snyder, 3 Denio (N. Y.) 
145, 45 Am. Dec. 457, it is said: 

‘‘ Although the date of a note does not make it payable at that place, 
still the date may, in one respect, be very important. It raises a pre- 
sumption that the maker resides there, although it is only a presumpt- 
ion.’’ 3 Kent, 96, 97; Lowery v. Scott, 24 Wend. (N. Y.) 358, 35 
Am. Dec. 627; Galpin v. Hard, 3 McCord (S.C.) 394, 15 Am.Dec.640. 

In Baily v. Birkhofer, 123 Iowa, 59, 80 N.W. 594, where the maker 
of a note promised to pay the sum named at ‘‘the First National Bank,’’ 
it was said: 

‘“Where no place of payment is named in a note, it is presumed to 
be payable where the maker resides; and where a bank is named, it 


will be presumed, in the absence of language appearing on the face of 
the note to the contrary, that it was at the maker’s home town.’’ 


A similar question to this arose in Hazard v. Spencer, 17 R. I. 561, 
33 Atl. 729. In thatcase the note under consideration was dated at 
Providence, R. I., and made payable ‘‘at bank.’’ The maker resided 
at Bridgewater, Mass. Demand for payment was made, when the ncte 
fell due, at a bank in Providence, R.I.,and the paper protested in the 
customary way. An indorser thereafter denied liability because no 
legal presentment for payment and demand on the maker had been 
made. In holding he was not released from liability the court said: 

‘‘But as the note in suit not only bears date at Providence, but is 
also made payable ‘at bank,’ we think the only fair presumption is that 
it was intended to be made payable at Providence, and hence that the 
knowledge of the holder that the maker resided elsewhere has no bear- 
ing upon the case, * * for we can conceive of no reason for the mak- 
ing of a note payable ‘at bank,’ unless it be thereby intended to make 
it payable at some bank in the city or town where the note bears date. 
Moreover, the note being made payable ‘at bank,’ the maker was under 
no obligation to pay it at any other place and hence a refusal to pay 
upon presentation elsewhere would be no dishonor upon which the in- 
dorser could be charged.”’ 

In this case the note was not only made payable at bank, tut at a 
bank named, and there was a bank of the name given in the city where 
the note was dated. 

We conclude that, by natural inference, fair construction of tle in- 
strument considered in its entirety, and reasonable interpretation of 
the name given in the connection used, the note in question was made 
payable at ¢he First National Bank of Hornell, N. Y. 

The judgment is reversed, and a new trial granted. 
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RIGHT TO RECOVER DEPOSIT. 


Phillips v. Suffolk Savings Bank, Supreme Judicial Court of Massachusetts, December 31, 1914. 
107 N. E. Rep. 401. 


Where a person wrongfully deposits in his name money belonging to another, 
the owner is entitled to recover it from the bank. In such a case, if the deposit is 
claimed by the executrix of the depositor, the bank may, under a Massachusetts 
statutory provision, require the executrix to be made a party to the action so that 
the right to the deposit may be adjudicated. 


Report from the Superior Court, Suffolk County ; William Cushing 
Wait, Judge. 

Action by Charles L. Phillips against the Suffolk Savings Bank, on 
whose motion Emma F. Smith, executrix, claimant, was made a party. 
On report. Judgment for plaintiff. 

BRALEY, J. The plaintiff's title to the fund did not rest upon the 
assumption of a gift to him by his deceased wife by whom and in whose 
name the deposit had been made, but upon his contention that without 
his knowledge or consent the money being his property had been taken 
and appropriated by her. It is stated in the report that the bank book 
was not produced at the trial, ‘‘and none of the parties had any knowl- 
edge of its whereabouts.’’ A demand having been made for payment 
which the bank unqualifiedly refused, and the jury having found that 
when deposited the money was his property, it would have had no de- 
fense to the plaintiff's action. Broderick v. Waltham Savings Bank, 
109 Mass. 149; Bailey v. New Bedford Institution for Savings, 192 
Mass. 564, 78 N. E. 648, 116 Am. St. Rep. 270; Cole v. Bates, 186 
Mass. 584, 586, 72 N. E. 333. But as the depositor died testate, and 
the executrix claimed the deposit, the petition of the bank under the 
provisions for interpleader in R. L. c. 113, § 38, that the proceedings 
be amended by making the claimant who is ‘‘another party than the 
plaintiff ’’ the defendant was properly allowed. The question there- 
after was whether the plaintiff or the claimant was entitled to the fund. 
Booth v. Bristol County Savings Bank, 162 Mass. 455, 38 N. E. 1120; 
Bailey v. New Bedford Institution for Savings, 192-Mass. 564,78 N. E. 
648, 116 Am. St. Rep. 270; Pierce v. Boston Five Cents Savings Bank, 
125 Mass. 593, 596. See R. L.c. 173, § 37; Supple v. Suffolk Savings 
Bank, 198 Mass. 393, 84 N. E. 432, 126 Am. St. Rep. 451. The court 
furthermore had jurisdiction of the subject-matter and of the parties. 
If the claimant upon being cited in desired to raise the question whether 
the proceedings were irregular because not in conformity with her con- 
struction of the statute, she should have done so before joining issue 
and going to trial-on the merits. The motion to quash filed after ver- 
dict against her came too late. Craig Silver Mining Co. v. Smith, 163 
Mass. 262, 268, 39 N. E. 1116, R. L. c. 173, $46. And the plaintiff’s 
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motion for judgment was rightly allowed. R.L.c.177,§1. By the 
terms of the report the plaintiff is to have execution in accordance with 
the order of June 24, 1914, andin the subsequent action brought by the 
executrix the defendant bank is to have judgment without costs. 

So ordered. 





FIDELITY BOND 


United States Fidelity & Guaranty Company v. Boley Bank & Trust Co., Supreme Court of Oklahoma, 
November 24, 1914. 144 Pac. Rep. 615. 


The original application for a bond, securing a bank against loss through 
the dishonesty of its cashier, stated that his books and accounts would be ex- 
amined monthly by the executive committee. The bond was later extended upon 
an application which stated that the accounts were examined from time to time 
in the regular course of business. It was held that the company was not en- 
titled to defend an action on the bond upon the ground that examinations were 
not made as provided in the original application. It was also held that the surety 
company could not defend on the ground that the members of the executive 
committee were not qualified to make a competent examination of the cashier’s 
accounts. 


Error to District Court, Okfuskee County; John Caruthers, Judge. 

Action by the Boley Bank & Trust Company against the United 
States Fidelity & Guaranty Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 

BLEAKMORE, J. This case presents error from the district court of 
Okfuskee county. The parties will be referred to herein.as they ap- 
peared in that court. 

On September 10, 1910, the Boley Bank & Trust Company filed its 
petition against the United States Fidelity & Guaranty Company pray- 
ing judgment in the sum of $5,000 on a certain bond executed by de- 
fendant on the 13th day of September, 1907, given toindemnify plain- 
tiff against such pecuniary loss as it might sustain by reason of the 
fraud or dishonesty of one W. H. Simms, cashier of plaintiff. It is al- 
leged in said petition that the plaintiff, the Boley Bank & Trust Com- 
pany, a corporation, was organized in the month of September, 1907, 
and opened and engaged in the banking business at Boley about the 
1st of October following. The original and amended or supplemental 
petition sets up 35 distinct causes of action, in 30 of which it is alleged 
that Simms took into the account of the plaintiff certain promissory 
notes purporting to be signed by divers persons, and known by him to 
be forged and fraudulent, and entered the same upon the books of the 
plaintiff as bona fide, and withdrew and abstracted from the funds of 
the plaintiff under his custody and control the sums of money repre- 
sented by such notes, and embezzled and appropriated and converted 
the same to his own useand benefit. One cause of action alleges that 


NOTE.—For other similar decisions see Banking Law Journal Digest and Sripple- 
ment, § 83. 
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Simms detached a certain collateral note in the sum of $1,000,and placed 
the same in the bank as an independent loan, and embezzled the 
amount represented thereby. In another cause of action it is al- 
leged that Simms withdrew various amounts from the reserve ac- 
count of plaintiff in other banks and embezzled the same. And in an- 
other count it is charged that Simms forged a check in the sum of $500 
with the name of a depositor of the bank and appropriated the same to 
his own use. A copy of the bond sued on is set forth in full. The orig- 
inal bond covered a period from October 1, 1907, to October 1, 1908, 
and was renewed and continued from time to time until October 1, 
1910. The total amount alleged to have been embezzled by Simms is 
$10,722.20. The amount of the bond was $5,000. 

Demurrer to the petition being overruled, defendant answered ad- 
mitting the execution of the bond and the extensions and renewals 
thereof. Defendant denies any liability upon said bond, for the rea- 
son that certain representations alleged to be warranties made by 
plaintiff in its application to secure the bond and the subsequent re- 
newals and continuation thereof were not fulfilled by the plaintiff and 
were untrue. One of the stipulations in said bond is: 

‘“Whereas,the employerhas heretofore delivered to the company cer- 
tain representations and promises relative to the duties and accounts 
of the employee, and other matters, it is hereby understood and agreed 
that these representations and such promises, andany subsequent re- 
presentations or promise of the employer, hereafter required by or 
lodged with the company, are hereby expressly warranted to be true.’’ 

Again, it is stipulated in said bond: 

‘“That any misstatement or suppression of facts in any claim made 
hereunder renders this bond void from the beginning. This bond will 
become void as to any claim for which the company would otherwise 
be liable, if the employer shall fail to notify the company of the occur- 
rence of the act or omission out of which saidclaim shall arise imme- 
diately after it shall come to the knowledge of the employer; and the 
knowledge of a president, vice-president, director, secretary, treas- 
urer, manager, cashier, or other executive officer shall be deemed 
under this contract the knowledge of the employer.’’ 

In the original application for the bond there appeared the follow- 
ing questions and answers : 

“4. How long has he beenin your employ? And what salary does 
he receive? Just opening new bank. Twelve hundred dollars. 

“*5. To whom and how frequently will he account for his handlings 
of funds and securities? Board of directors. Monthly. 

“6. (a) What means will you use to ascertain whether his ac- 
counts are correct? (b) How frequently will they be examined? (c) 
By whom will they be examined? (a) Examination of books and ac- 
counts. (b) Monthly. (c) The executive committee. 

“*7. When were his accounts last examined? None.’’ 

In said application was incorporated. 

‘It is agreed that the above answers are to be taken as the basis of 
the said bond applied for, or any renewal or continuation of same.* *’’ 

The cause was tried to a jury, who returned a general verdict 
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against defendant in the sum of $5,000, and made special findings on 
each of the 35 causes of action. 

There are 30 assignments of error which are grouped and argued 
in defendant’s brief under five heads: (1) Error of the court in over- 
ruling demurrer to petition and permitting the introduction of any tes- 
mony thereunder; (2) error in the admission of evidence; (3) error in 
overruling defendant’s demurrer to the evidence; (4) error in the giv- 
ing and refusing of instructions; (5) error in overruling motion for a 
new trial. The contention that there was error in the overruling of the 
demurrer to the petition and in permitting the introduction of evidence 
thereunder is without merit. The evidence disclosed that the plain- 
tiff bank in January or February, 1908, was closed for a period of two 
weeks by the bank commissioner of Oklahoma; that there was a short- 
age of $1,100 or $1,200; that this shortage was made good by the 
stockholders of the bank, and the capital stock reduced from $18,000 to 
$10,000, and the salary of Simms was reduced from $100 to $75 a 
month. There is notestimony, however, to show that Simms was in 
any way responsible for the shortage; while, on the other hand, thé 
evidence tends to show that it was occasioned by the defalcations of an- 
other employee. No notice of the fact of the closing of the bank, of the 
shortage, the reduction of its capital stock, or the reduction of the 
salary of Simms was given to defendant. 

The indemnity bond in question was extended twice for a period of 
one year upon the execution by the bank of a certificate or application 
in the following language: 

‘“To the United States Fidelity & Guaranty Company: This is to 
certify that the books and accounts of Mr. Wm. H. Simms were ex- 
amined by us from time to time in the regular course of business, and 
we found them correct in every respect, all moneys or property in his 
control or custody being accounted for, with proper securities and 
funds on hand to balance his accounts, and he is not now in default. 
He has performed his duties in an acceptable and satisfactory manner, 


and no change has occurred in the terms or conditions of his employ- 
ment as specified by us when the bond was executed.’’ 


It is contended by defendant that the answers to the questions 
contained in the original application for the bond and the subsequent 
certificate upon which the renewals and continuation thereof were se- 
cured are statements which must be absolutely true and literally com- 
plied with, and if thesame are found to be untrue in any respect, or if 
there has been a failure to comply therewith in any particular, however 
immaterial, such will constitute a breach of express warranty and 
avoid the bond. It is urged that the reduction in the salary of Simms 
as cashier from $1,200 a year to $75 per month is such breach of war- 
ranty as will relieve defendant of any liability under the terms of its 
contract. It will be noted that at the time this representation was 
made the plaintiff had not engaged in the banking business, and the 
most that can be said of such statement is that it was a representation 
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as to the intention of those having the management and control of the 
institution to pay him the sum of $1,200 a year. Failure literally to 
comply with this representation could in no way affect the defendant 
or cause any liability to arise upon its bond. The bank did not war- 
rant that it would continue to pay to its cashier $1,200 a year so long 
as he remained in that position. The inquiry in the application is, 
‘“And what salary does he receive?’ and the answer, ‘‘Twelve hun- 
dred dollars.’ The record shows that at the time of the opening of 
the bank, and for months thereafter, that Simms received his salary at 
the rate of $1,200 a year. This representation, therefore, was literally 
true. 

The evidence disclosed that after the bank was taken over by the 
bank commissioner of Oklahoma and reopened that the books and ac- 
counts kept by Simms, as cashier, were not examined monthly, but at 
periods of longer duration, and in the regular course of business. It 
is also shown that the officers and directors of the bank who examined 
such books and accounts were not expert accountants, and, perhaps, 
for lack of education and experience in the banking business, not quali- 
fied to make a thorough examination and ascertain and report the true 
condition of its affairs. The testimony shows that all the stockholders, 
officers, and employees of the plaintiff bank were negroes. 

It is contended that the representations made by the bank to secure 
the renewal and continuation of the bond: “That the books and ac- 
counts of Mr. Wm. H. Simms were examined by us from time to time 
in the regular course of business, and we found them correct in every 
respect, all moneys or property in his control or custody being account- 
ed for with proper securities and funds on hand to balance his accounts, 
and he is not now in default. He has performed his duties in an ac- 
ceptable and satisfactory manner, and no change has occurred in the 
terms or conditions of his employment as specified by us when the 
bond was executed’’—were false, and constituted a breach of the ex- 
press warranties to such an extent as to render the bond void. De- 
fendant claims that, under the terms of its contract, it was entitled to 
an examination of the books and accounts of Simms monthly and by 
persons with knowledge of the banking business and competent in every 
respect to intelligently and accurately examine the same and make full 
report thereof. The first renewal certificate was dated on the 5th day 
of October, 1908, and the second in 1909, and in each of those certifi- 
cates is the statement by the bank that the books and accounts of Simms 
were examined from time to time in the regular course of business. 
That such books and accounts were examined is supported by the 
evidence and found to be true by the jury. It was upon these certifi- 
cates that the bond was renewed and continued in force; and upon 
such representations made in such certificates considered as warranties 
the defendant must have relied in renewing and continuing its obliga- 
tion. If it had desired a more frequent examination, it had the power 
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to require the same; but, having continued its bond from time to time 
un said representations and for the consideration paid by the bank, 
it is now estopped to deny liability on the ground that the examina- 
tions were made at periods more extended than those originally con- 
templated. 

As to its contention that it was entitled to an examination by others 
than the officers of said bank who constituted its executive committee, 
wh» are referred to in the brief as ‘‘ignorant and incompetent negroes,’’ 
it may be said that they were the persons with whom defendant con- 
tracted in the first instance, and it must be charged with a knowledge 
of thir race, their intelligence and business capacity. The fact is no- 
-orious that Boley is a negro town in which no white man has ever lived 
or desired to live. It is not alleged nor attempted to be proved that de- 
fendant was induced to enter into the contract in question by reason of 
any fraud or misrepresentation as to the character or color of the other 
parties to the contract. 

In American Bonding Co. of Baltimore v. Morrow, 80 Ark. 49, 96 
S. W. 613, 117 Am. St. Rep. 72, it was said: 

‘‘The terms of the bond and the alleged warranty in the application 
do not call for an examination to be made by a committee of expert ac- 
countants. It was only provided that the examination should be made 
by the auditing committee of the bank directors. This provision con- 
templating no more than just what was done—an examination by a 
committee of men selected from the ordinary business avocations, rea- 


sonably capable of comprehending the condition of the accounts of the 
bank.’’ 


Inthe instant case, the officersof the bank in a short time after the 
embezzlements by their cashier occurred did discover the same. Up 
. to that timein this, as in other cases of a like nature, the employee had 
concealed his embezzlements, and the fact that the bank officials did not 
immediately discover that the institution was being robbed is not a 
fact, in itself, sufficient upon which to predicate the contention that 
they failed in the performance of their duty in examining his books 
and accounts, amounting to a breach of their alleged warranty in this 
regard. 
*‘An employer would need no insurance against that close and re- 


lentless vigilance which makes stealing impossible.’’ Guarantee Co. 
v. Mechanics’ Bank, 80 Fed. 766, 26 C. C. A. 146. 

In Guthrie National Bank v. Fidelity & Deposit Co. of Md., 14 Okl. 
636, 79 Pac. 102, it was said: 

““It is true that the bank could have discovered Phillips’ shortage 
if it had checked up the books of the bank with that object in view, but 
the suspicion of the officers of the bank had never been aroused. The 
books were checked up in the ordinary course of business, as such 
books usually are,-and the bank hada right to assume that his ac- 
counts were kept correctly, in the absence of some fact tending to 
arouse suspicion that would be sufficient to put it upon inquiry.’’ 

An examination of the entire record convinces us that there was no 
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error affecting the substantial rights of defendant committed by the 
court in the reception or rejection of the evidence. 

The judgment of the trial court isaffirmed. All the Justices concur, 
except Kane, C. J., absent and not participating. 


NOTICE OF DISHONOR TO ACCOMMODATION 
INDORSERS. 


Houser v. Fayssoux, Supreme Court of North Carolina, December 9, 1914. 83 S. E. Rep. 692. 


Accommodation indorsers of a note are entitled to notice of dishonor, even 
though they are directors of the corporation by which the note was made. 


Appeal from Superior Court, Gaston County, Shaw, Judge. 

Action by Evon L. Houser, Administrator, against T. M. Fayssoux 
andothers. Judgment for defendants, and plaintiff appeals. Affirmed. 

This is a civil action to recover on a promissory note, as follows: 


$2,000.00. One day after date, we promise to pay J. B. White or 
his order the sum of two thousand dollars for value received of him, in- 
terest at six per cent. per annum fromthe 1st day of July, 1902. 

This the 2d day of July, 1902. Dallas Cotton Mills, 


[Seal. ] J. R. Lewis, Prest. 
Attest: J. D. Moore, Sec. & Treas. 


The defendants indorsed this note by writing their names on the 
back before delivery to plaintiff’s intestate, said defendants being di- 
rectors of Dallas Cotton Mills. Theinterest on the note was paid by 
the corporation semi-annually to July 1, 1910. October 1, 1910, $100 
was paid by the corporation, and similar payments November 15 1910, | 
and February 1, 1911. At the conclusion of the evidence, the court 
rendered judgment for the defendants, dismissing the action, and the 
plaintiff appealed. 

Brown, J. There are two defenses interposed—want of notice of 
dishonor, statute of limitations. That the defendants were acccmmo- 
dation indorsers on the note sued on is admitted. 

It appears that the defendants placed their signatures on the back 
of the note; that they were not otherwise parties to the note; and, it 
not appearing that they intended to be bound in some other capacity, 
they became liable as indorsers, and were entitled to notice of dishonor. 
Perry v. Taylor, 148 N. C. 362, 62 S. E. 423; Eaton & Gilbert on Com- 
mercial Paper, § 108. 

It is contended, however, that the defendants were directors of the 
Cotton Mills, and therefore nonotice of dishonor was required, and for 
this position the plaintiff cites Hull v. Myers, 90 Ga. 674, 16 S. E. 653. 


NOTE.—For other similar decisions see Banking Law Journal Digest and Supple- 
ment, § 323. . 
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It appears in the declaration in that case, and is admitted bythe de- 
murrer: First, ‘‘that each of said directors so signing said notes did 
so as surety for the maker, and it was so understood and agreed be- 
tween each of them;’’ and, second, ‘‘that the maker [the company] was 
‘utterly insolvent’ at the time of the execution of the note.’’ The 
court bases its decision upon these facts, and the inference from this 
opinion is that the court would have decided the case differently if it 
had not been understood and agreed between the directors, who indorsed 
their names on the notes that they were ‘‘doing so as sureties forthe maker,”’ 
or if the company had been solvent. In the case at bar, there was no 
understanding or agreement that the indorsers were signing the note in 
controversy as sureties, and there was no evidence tending to prove 
thatthe Dallas Cotton Mills was insolvent. The facts in that case dis- 
tinguished it from this. Ifthe defendants had ‘‘understood and agreed 
that they were signing the note in controversy as sureties,’’ it would 
take the case out of the provisions of section 2212 of the Revisal, but 
nothing of that nature appears in the case. The Hull Case is not in 
line with the great weight of authority. 

It is generally held that the fact that the indorsers constituted a 
majority of the board of directors of a corporation does not dispense 
with the necassity of notice of dishonor. Phipps v. Harding, 70 Fed. 
468, 17 C.C.A. 203, 30 L. R. A. 513, and casescited. The prevailing 
doctrine is that the corporate entity is as distinct from its officers and 
directors as it is from third persons with whom its transacts business, 
and stockholders or directors who lend their individual credit to the 
corporation of which they are members by indorsement of negotiable 
paper, or otherwise, are entitled to the same rights and immunities 
which attach to the status of indorser or surety, where third parties 
have assumed those liabilities. Eaton & Gilberton Commercial Paper, 
page 486; Burg v. Legge, 5 M. & W. (Eng.) 418; Carter v. Flower, 
16 M. & W. (Eng.) 749; Brown v. Ferguson,4 Leigh (Va.) 39, 24 
Am. Dec. 707. 

Referring to Hull v. Myers, the Circuit Court of Appeals in Phipps 
v. Harding, supra, says: 

‘“The case of Hull v. Myers, 90 Ga. 674, 16 S. E. 653, is urged 
upon our attentionin support of this contention. The decision of the 
court upon this question is bottomed, as we think, upon incorrect rea- 
soning, and is without the support of authority.’’ 

A very full and able discussion of this subject is to be found in the 
case of McDonald v. Luckenbach, 170 Fed. 434, 95 C. C. A. 60, in 
which it is said: 

““It is true that the defendant and the two other indorsers were offi- 
cers and stockholders of the company, as was also the decedent and 
payee of the note: that they were interested in the success of the 
corporation of which they were directors and stockholders; that they 
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were, so to speak, managing directors, and as such were financing the 
affairs of the corporation. * * We think there is no evidence disclosed 
by the record, tending to show that anything else was contemplated by 
those who negotiated this loan than that it was to be a loan to the cor- 
poration for the promotion of its business, for which the corporation 
was to be primarily bound by the promissory note which it made, and 
that the directors who loaned their credit by indorsement assumed the 
secondary liability of indorsers, and none other. All the evidence is 
consistent with this statement of the transaction, and no other inter- 
pretation, it seems to us, can be given to it, unless, indeed, directors 
and officers of a corporation interested in its successful operation can- 
not, in negotiating a loan for the benefit of the corporation, insure its 
credit by assuming only the liability of indorser ofits negotiable paper. 
Such a proposition, of course, can be sustained either by reason or au- 
thority.’’ 

As to the plea of the statute of limitations, we think the note is bar- 
red. It is true that it is well settled in this state that a payment by 
the principal on a note before the bar of the statute operates as a re- 
newalof the debt as to himself and also as to the sureties on the note. 
At one time, this was true as to indorsers likewise, as an indorser was 
regarded as a surety. Green v. Greensboro College, 83 N. C. 449, 35 
Am. Rep. 579; Garrett v. Reeves, 125 N. C. 529, 34S. E. 636. 

In Johnson v. Hooker, 47 N. C. 29, Pearson, J., says: 

‘“The act of 1827 * * makes an indorser liable * * as surety. The 
effect is to put him on the footing of a maker of the note, and to make 
him liable to the holder the same as if his name was on the face of the 
note instead of being on the back.’’ 

While the law remains the same as to a surety and a payment by 
the principal will operate as a renewal of the debt, as to the surety, who 
is regarded as a maker of the note, an indorser is no longer so regarded. 

There is a broad and well-recognized distinction between a surety 
and an indorser, as is pointed out clearlyin LeDuc v. Butler, 112 N.C. 
461,17 S. E. 428, in which ease it is said: 

‘*Part payment of a note by the payee who has indorsed it will not 
repel the bar of the Statute of Limitations as against the maker, the 
statute * * confining the act, omission, or acknowledgement as evi- 
dence to repel the bar to the associated partners, obligors and makers 
of a note.’’ 

The judgment is affirmed. 





THE LAW OF BANKING. 


A COURSE OF STUDY IN THE LAW PERTAINING TO BANKS 
AND BANKING TRANSACTIONS. 
BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


IV. PAYMENT OF CHECKS (Continued), 


§ 121. Forged Indorsement Where Check Delivered to One Wrongfully 
Assuming Authority as Agent. 

Where’one person obtains a check payable to another, upon wrong- 
fully representing that he is the agent of such other, and collects 
the check on his indorsement of the payee’s name, such in- 
dorsement constitutes a forgery, and the drawee bank cannot 
charge the amount of the check against the drawer’s account. 

§ 122. Rights of Holder of Check Delivered to Impersonator. 


Where one person obtains a check payable to another by wrongfully 
representing to the drawer that he is the payee named in the check, 
the indorsement of the check by the impostor does not constitute 
a forgery, and the drawer is liable on the check to any purchaser 
for value. 


§. 123. Liability of Bank Where It Pays Check On Forged Indorse- 
ment of Name of Fictitious Payee. 


Where a check is payable to the order of a fictitious or non-existing 
person, and this fact is known to the drawer of the check, the 
check is deemed to be payable to bearer. The wrongful in- 
dorsement of the payee’s name does not constitute a forgery, 
and the drawee bank is protected in paying upon such indorse- 
ment. 


§ 124. Right of Bank to Recover Money Paid On Forged Indorsement 
of Name of Fictitious Payee. 


Where a check, payable to a fictitious or non-existing payee, is 
wrongfully indorsed and paid by the bank, the bank cannot re- 
cover the amount from the person to whom the payment was 
made, if such person was innocent of fraud in the transaction. 


§ 121. Forged Indorsement Where Check Delivered to One Wrong- 
fully Assuming Authority as Agent.—The general rule as to the liabil- 
ity of a bank which pays a check upon a forged indorsement has 
already been stated. It is to the effect that the drawee bank, in such 
case, pays at its peril, and cannot charge the amount of the check 
against the account of the drawer. It has also been pointed out that 
an exception to this rule is found in the case where a check is deliv- 
ered toanimpostor. If A wrongfully represents himself to be B, and, 
as a result of such misrepresentation, obtains a check payable to B, 
which is collected on the impostor’s indorsement of B’s name, it is 
held that the indorsement of B’s name by A is not a forgery and that 
the drawee bank is therefore protected in paying the check without 
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actual notice of the fraud. The reason for this is that the drawer is 
dealing with the person before him, expects the check to be indorsed 
by him, and intends the amount to be paid to him. There is another 
class of cases in which a person obtains a check by wrongfully repre- 
senting that he has authority to act as agent for another. In cases of 
this kind A represents to the drawer of the check that he is a properly 
authorized agent of B, and upon this representation he obtains a check 
payable to the order of B, which he collects upon a forgery of B’s in- 
dorsement. These cases, it is held, do not come within the rule 
which applies to the case in which A obtains a check payable to B 
upon a representation that he is B. While in delivering a check to a 
person who claims to be the agent of another the drawer may be con- 
sidered as vouching for him as the agent of the payee, he does not 
vouch for his right or authority to indorse the payee’s name. In these 
cases the check is made payable to one person and delivered to an- 
other for the payee. The drawer has no illusions with regard to the 
person with whom he deals except upon the point of his authority to 
act as agent. He does not believe that he is making his check paya- 
ble to the person to whom he delivers it, nor that it is to be indorsed 
and negotiated by that person. And inasmuch as the person to whom 
the check is delivered has no authority to act for the payee his in- 
dorsement is a forgery. The payment of the check by the drawee 
bank is unauthorized and it must make good the amount of the check 
to the drawer under the general rule as to payments upon forged in- 
dorsements. Russell v. First Nat. Bank, Ala., 56 So. Rep. 868; At- 
lanta N. Bank v. Burke, 81 Ga. 597,7 S. E. Rep. 738, 2 L. R. A., 96; 
German Savings Bank v. Citizens’ National Bank, 101 Iowa 530, 70 
N.W. Rep. 769; Goodfellow v. First National Bank, Wash., 129 Pac. 
Rep. 90. 

In Armstrong v. National Bank, 46 Ohio St. 512, 22 N.E. Rep. 
866, the facts showed that a person named Grimes represented himself 
to be the agent of one Brown, a fictitious person, in the negotiation of 
a note. The plaintiff gave Grimes a check on the defendant bank, 
which Grimes indorsed and collected. It was held that the indorse- 
ment was a forgery and that the defendant bank was liable to the 
plaintiff. In the opinion, written by the court, it was said: “‘If the 
drawer of a check, acting in good faith. makes it payable to a certain 
person or order, supposing there is such a person, when in fact there 
is none, no good reason can be perceived why the banker should be 
excused if he pay the check to a fraudulent holder upon any less pre- 
cautions, than if it had been made payable to a real person; in other 
words, why he should not be required to use the same precautions, 
in the one case as in the other; that is, determine whether the indorse- 
ment is genuine or not.’’ 

It would seem that cases of this kind might be proper ones in which 
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to apply the rule that, where one of two innocent persons must suffer 
a loss, the loss should be thrown upon that one who has, by his act, 
occasioned the loss. The drawer of the check has an opportunity be- 
fore delivering the check to investigate the agency of the individual 
with whom he deals, and a reasonable investigation would, in most in- 
stances, lead to a disclosure of facts which would cause the drawer to 
withhold his check and prevent the perpetration of afraud. The bank, 
on the other hand, is unaware of the transaction in which the check 
was given and has neither reason nor opportunity for looking into the 
matter of whether or not the indorsement of the payee’s name is genu- 
ine. Probably the best answer to this contention is that the authori- 
ties, almost without exception, hold that the drawee bank which pays 
a check under such circumstances is responsible for the amount to the 
drawer. 


$ 122. Rights of Holder of Check Delivered to Impersonator.— Under 
the rule that, where a person draws a check and delivers it to an im- 
postor, believing him to be the payee named in the check, the indorse- 
ment of the check by such impostor does not constitute a forgery, iv is 
held that the drawer in such case is liable to any bona fide holder of 
the check to whom it is subsequently indorsed for value. Burrows v. 
Western Union Tel. Co., 86 Minn. 499, 90 N. W. Rep. 1111; First Nat. 
Bank v. American Exch. Nat. Bank, 49 N. Y. App. Div. 349, 63 N.Y. 
Supp. 58, Aff’d., 170 N. Y. 88, 62 N. E. Rep, 1089; Gallo v. Brook- 
lyn Savings Bank, 129 N. Y. App. Div. 698, 114 N. Y. Supp. 78; 
Jamieson & McFarland v. Heim, 43 Wash. 153, 86 Pac. Rep. 165. 

Robertson v. Coleman, 141 Mass. 231, isa frequently cited authority 
on this question. It there appeared thata thief, who had stolen a pair of 
horses, registered at a Boston hotel under the assumed name of Charles 
Barney.. He gave that name to certain auctioneers in the city and re- 
quested them to sell the horses forhim. There was living at Swansea, 
Mass., at the time, a reliable and responsible man named Charles Bar- 
ney, and the auctioneers believed the impostor to be that person. They 
paid the proceeds of the sale by a check, drawn to the order of Charles 
Barney, and this the impostor indorsed and transferred for value. The 
auctioneers learned the true facts before the check was presented and 
stopped payment, but it was held that the indorsee could recover in an 
action brought against them. 

There is one case at least which holds contrary to the general rule 
above stated. The case referred to is Palm v. Watt, 7 Hun (N. Y.) 317. 
The facts here showthat a person wrongfully assumed the name of one 
Gilliespie and wrote to Gilliespie’s family stating that he was in need 
of money and requesting them to forward funds to him. Gilliespie’s 
mother purchased a bank draft and mailed it as requested in the letter. 
The impostor indorsed Gilliespie’s name on the check and negotiated 
it to a bona fide holder for value. In anaction brought by the holder 
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against the drawer, it was held that the indorser was not liable for two 
reasons, first, because the indorsement was a forgery, and, second, 
because the defendant remained liable to the real payee of the check. 


§ 123. Liability of Bank Where it Pays Check on Forged Indorse- 
ment of Name of Fictitious Payee. Where a check is payable to the or- 
order of a fictitious or non-existing person, and this fact was known to 
the person who signed the check, the check is deemed to be payable to 
bearer. N.Y. Neg. Inst. Law 28. Although such a check appar- 
ently requires an indorsement in order to transfer it, it is in reality 
transferable without indorsement just as though it were actually made 
payable to bearer. Consequently, if a check of this kind is indorsed with 
the payee’s name, the indorsement is immaterial and cannot be regard- 
ed as a forgery and, if the drawee bank pays the check, it is not respon- 
sible to its depositor for the amount as it would be in the ordinary case 
of paying a check bearing a forged indorsement. Phillips v. Mercan- 
tile Nat. Bank, 140 N. Y. 556, 35 N. E. Rep. 982, 23 L. R. A. 584. 

A check may be regarded as payable to a fictitious person, and 
therefore payable to bearer, though it names as payee an actually ex- 
isting person. This happens when the person drawing the check to 
the order of an existing person does so for his own purposes and in- 
tends that the payee shall have no interest whatever in the check. The 
check is in effect payable toa nonentity. Phillips v. Mercantile Nat. 
Bank, 140 N. Y. 556, 35 N. E. Rep. 982, 23 L. R. A. 584. 

In one instance the plaintiff’s clerk, who was authorized to draw 
checks against the plaintiff’s account in the defendant bank, drew four 
checks to the order of a certain individual, forged the indorsements on 
th2checks and negotiated them. The clerk drew the checks for the sole 
purpose of defrauding his employer; he knew that the payee named in 
the checks would never acquire any interest in them or their proceeds 
and that the checks would never come to his hands. Under the rule 
stated it was held that the checks were payable to bearer and that the 
bank was not liable to the plaintiff as having paid out money on checks 
bearing forged indorsements. In contemplation of law the checks were 
transferable by delivery, and might have been paid by the bank with- 
out any indorsement whatever; the situation was the same as though 
the clerk had made the checks payable to bearer and had obtained the 
money on them from the bank. Snyder v. Corn Exchange Bank, 221 
Pa. 599, 70 Atl. Rep. 876. 

In another case the clerk of the plaintiff, by fraudulently represent- 
ing to him that certain persons had applied for loans, procured from 
the plaintiff a number of checks payable to the orders of such persons. 
On some of the checks the payee named was a purely fictitious person, 
while the payees of others were actually existing persons. The clerk 
forged the indorsements of the various payees and collected on the 
checks. It was held that the bank was liable to the plaintiff, its depos- 
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itor, in that it had paid out his money on checks bearing forged in- 
dorsements. Shipman v. Bank, 126 N. Y. 318. 

The distinction between these two cases is clear; in the first case, 
the person who drew the checks, that is the clerk, knew that the payee 
named in the checks would never receive them nor acquire any interest 
in them. Consequently the checks were in effect payable to bearer 
and capable of being transferred without any indorsement whatever. 
In the second case, the person who signed the checks, that is the de- 
positor, believed in each instance that the payee was a real person, 
without whose valid indorsement the check could not be transferred or 
collected. Since the drawer was ignorant of the manner in which 
these checks in the second case were to be used, the checks could not 
be considered as payable to bearer within the rule already stated. Not 
being payable to bearer, the checks could not be transferred without 
a valid indorsement, and any indorsement of the payee’s name, made 
without authority would constitute a forgery. Jordan-Marsh Co. v. 
National Shawmut Bank, 201 Mass. 397, 87 N. E. Rep. 740; Arm- 
strong v. Pomeroy Nat. Bank, 46 Ohio St. 512, 22 N. E. Rep. 866, 6 
L. R. A. 625; Guaranty State Bank & Trust Co. v. Lively, Tex., 149 
S. W. Rep. 211. 


$ 124. Right of Bank to Recover Money Paid On Forged Indorse- 
ment of Name of Fictitious Payee.—The same reasoning set forth in 
the foregoing section is applied when a bank attempts to recover back 
the money, which it has paid out ona check, payable to a fictitious or 
non-existing person, and bearing an unauthorized indorsement. 

If the person signing the check knew that it was payable to a ficti- 
tious or non-existing person, then the check is regarded as being pay- 
able to bearer, and the bank is not permitted to recover the money 
from the innocent holder to whom it was paid, notwithstanding the in- 
dorsement. 

In a New York case the following facts were involved. <A person 
forged the signature of an administrator to a number of checks, drawn 
upon the plaintiff trust company. The names of persons entitled toa 
distributive share in the estate represented by the administrator were 
filled in as payees, and their indorsements were forged. The checks 
were deposited in the defendant bank, collected and paid over to the 
forger. The plaintiff could not, of course, repudiate the signatures on 
the checks, but it was contended that the plaintiff could recover the 
amounts of the checks as money paid on forged indorsements. It was 
clear that the forger, who signed the checks, never intended that the 
persons named as payees should have any interest in the checks. It 
was held, therefore, that the checks were, in effect, payable to bearer, 
that the defendant bank got good title to them irrespective of the in- 
dorsements, and that the plaintiff could not recover as in the ordinary 
case of a bank paying out money on a check bearing a forged indorse- 
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ment. Trust Company of America v. Hamilton, 127 N. Y. App. Div. 
515, 112 N. Y. Supp. 84. 

But, where the person signing the check is not aware that it is 
made payable to a fictitious or non-existing person, but believes that 
the check is payable to a real person and is to be negotiated only upon 
his proper indorsement, an unauthorized indorsement is a forgery, and 
if the drawee bank pays the check it may recover the money back. 

This rule is illustrated in another New York decision, wherein it 
ap eared that.an employee forged his employer’s check, drawn on the 
Federal National Bank of Pittsburgh, Pa., to the order of “N.Y. 
Draft.’’ At his request the bank gave him a draft upon the plaintiff 
bank in New York City, payable to the order of ‘‘Carroll Bros.,’’ a 
firm doing business in Pennsylvania. The employee then forged the 
indorsement of Carroll Bros., and deposited the draft in his account in 
the Mellon National Bank, which forwarded it to its correspondent in 
New York, the defendant. When the fraud was discovered the Fece- 
ral National Bank recredited its depositor with the amount of the 
draft, but the Mellon National Bank refused to make restitution to the 
Federal National Bank. The latter returned the draft to the plaintiff 
bank, which restored to the Federal National Bank the amount it had 
charged to it by reason of the draft, and brought suit to recover from 
the defendant. On behalf of the defendant, it was claimed that, since 
the employee who worked the fraud, never intended that the draft 
should reach the hands of the payee, Carroll Bros., it was in effect 
payable to a fictitious or non-existing person, and, therefore, payable 
to bearer, and that, consequently, the indorsement of the name of Car- 
roll Bros., on the back of the draft was not in legal effect a forgery. 
But it is essential that the person making or drawing the instrument 
should have the knowledge that the payee is a fictitious or non-exist- 
ing person. And in this case the drawer had no such knowledge; in 
fact the drawer believed with good reason that the draft would be 
properly delivered to the payee. This being so, the payee’s indorse- 
ment was necessary before any one could gain a good title to the draft, 
and the plaintiff was allowed to recover. Seaboard National Bank v. 
Bank of America, 193 N. Y. 26, 85 N. E. Rep. 829. 

(To be Continued.) 
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A NEW INVESTMENT FIRM. 


Harry D. Robbins, who has been with N. W. Halsey & Co. since 1905, has 
engaged in the investment security business under his own name, at 43 Exchange 
Place, New York City. He will be glad, at all times, to aid his friends and patrons 
in the selection of investment securities best adapted to their specific requirements. 
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CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 
CAUTION. 


In submitting a question it is essential that all of the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, note, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the transac- 
tion out of which the question arises. 


COLLECTION OF CHECK WITHOUT PAYEE’S INDORSE- 
MENT. 


— 
ee cvtvscniec stitial tai bitin, Bt oa 





Editor Banking Law Journal. ,» OREGON, February 1, 1915. 
Dear Sir:—In your opinion are we justified in refusing to pay checks payable 
to order drawn on us when they come through the mail from another bank with the 
indorsement of the payee missing, but in lieu of the payee’s indorsement an indorse- 
ment as follows: ‘* Credited to the account of 
John Doe. 
s Indorsement Guaranteed. 
First National Bank, 
New York, N. Y.”’ 
Sometimes the form is used as follows, and comes from a smallinterior bank: 


** Credited to the account of 
John Doe. 
Guaranteed in absence of indorsement. 
First National Bank, 

:. New York, N. Y. 
a John Smith, Cashier.’’ 
: Would you advise paying a check drawn to the order of John Doe, indorsed 
“‘John Doe, per Mrs. John Doe,’’ or ‘‘John Doe, per Chas. Doe, attorney,’’ com- 
ing from a small country bank with the usual bank indorsement ? 

Is there any added protection to us in case of missing or irregular or unau- 
thorized indorsements, where the sending bank’s indorsement stamp includes the 
words ‘‘All prior indorsements guaranteed? ”’ Yours truly, CASHIER. 


Axnswer:—In our opinion a bank is justified in refusing to pay a 
check on which the payee’s indorsement is omitted; at least in the case 
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where the check is not presented by the payee in person. The con- 
tract between the bank and its depositor does not require the bank to 
pay his checks unless they are properly indorsed. In fact, if the bank 
pays a check on which the payee’s indorsement is missed, it is not en- 
titled to charge the amount against the drawer’s account without the 
drawer’s consent ; in other words, if the bank pays such a check, it as- 
sumes the risk of and if for some reason, the payment is not regular, 
it must stand the loss as between itself and the depositor. 

The fact that the collecting bank indorses a check and forwards it 
is a very clear indication that the payee’s indorsement was omitted as 
the result of an oversight, and that the payee is a depositor or customer 
of the collecting bank. Therefore, the drawee bank is not assuming a 
serious riskin paying the check. it should however insist that the in- 
dorsement of the collecting bank expressly guaranty it against loss as 
a result of the omission of the payee’s indorsement. The second in- 
dorsement referred to in the above inquiry contains such a guaranty. 
The first one does not. 

The fact that the payee’s indorsement is missing makes the 
holder’s title defective. The drawee bank should not be satisfied with 
an indorsement, which the courts, in all probability, would hold to be 
sufficient for its protection. It is entitled; in such a case, to an in- 
dorsement, so clear in its terms that no question as to its sufficiency 
could be raised. 

The only apparent risk assumed by the drawee bank in paying a 
check indorsed in the payee’s name by an agent or attorney is the risk 
of the indorsement being forged or unauthorized. And thisrisk is al- 
ways present, even when the check appears to be indorsed by the 
payee himself. In either event the bank is precluded from charging 
the amount against the depositor’s account, in case the indorsement 
turns out to be a forgery, and in either event the usual bank indorse- 
ment warrants the genuineness of the previous indorsements and ren- 
ders that bank liable to the drawee in case a prior indorsement is 
forged. The indorsement of the sending bank, ‘‘All prior indorse- 
ments guaranteed,’’ is a full protection to the drawee bank and we 
know of no additional means of protection availabie to the drawee 
bank in such cases, nor does it seem that any additional protection is 
necessary. 


PAYMENT OF CHECK THROUGH CLEARING HOUSE. 


Editor Banking Law Journal. , NEw York, February 2, 1915. 
Dear Sir:—A case has come up which involves the question whether it is 
proper under all circumstances to present acheck through the clearing house. The 
case we have in mind isthis; adepositor in the A bank deposits to his credit in that 
bank a check payable to his order drawn upon B bank locatedin samecity. Check 
is received too late for presentment on that day, but on following day the A bank 
causes the check to be presented at the counter of the B bank and receives in pay- 
ment a check drawn by the B bank on the C bank, the C bank being another 
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bank located in that city. The A bank holds this second check until the following 
morning when it is presented through the clearing house and payment is refused 
because of the failure of the B bank to open its doors on that morning. The B 
bank remained open for business all of the preceding day, but did not open on 
the day that the second check was presented through the clearing house, and was 
subsequently placed in the hands of a receiver. It appears that the second check, 
that is the check drawn by the B bank on the C bank, was received on the day be- 
fore the failure, in time to have been presented for payment to the C bank on that 
day, and would have been paid in cash if so presented. Didthe A bank act with- 
in its rights in failing to immediately present the second check and in holding it 
for presentment through the clearings on the following day? Is it liable in any 
way to its depositor? 

Answer:—Under the authorities the A bank should have presented 
the sscond check on the day on which it was received, since it appears 
that the check was received on that day in time for presentment to the 
C bank, and it is liable to the depositor for the loss sustained by him. 

There are, unfortunately, many decisions in which the courts do 
not make proper allowance for the presentment of checks through the 
clearing house. For instance, there is a conflict of authority on the 
question whether the presentment of a check through the clearing 
house, when that method of presentment requires a day longer than 
would be needed if the check had been presented directly to the drawee 
bank, constitutes sufficient diligence to charge the drawer and indors- 
ers of the check with liability. In Holmes v. Roe, 62 Mich. 199, 28 
N. W. Rep. 864, it was said: “‘The clearing house and the method of 
conducting business through it have no bearing upon the liability of 
drawer of a check which is alleged not to have been presented for pay- 
ment within time allowed by law.’’ Ithas even been held that the fact 
that there is a custom among banks to present checks through the 
clearing house and that the volume of their business makes such a cus- 
tom necessary, does not relieve the payee from the obligation of pre- 
senting his check not later than the day after he receives it, even in 
the case where the check is received after the close of banking hours. 
Edmiston v. Herpolsheimer, 66 Neb. 94,92 N. W. Rep. 138. it is 
held by the courts of New York and Pennsylvania, however, that where 
a check is delivered after banking hours, the holder is not bound to 
present it for payment on the following day, but may deposit it in his 
bank on such day and a presentment by his bank through the clearing 
house on the second day after delivery is sufficient. Zaloom v. Ga- 
nim, 129N. Y. Supp. 85; Loux v. Fox, 171 Pa. St. 68. 33 Atl. Rep. 
190; Willis v. Finley 173 Pa. St. 28, 34 Atl. Rep. 213. 

The cases cited above refer entirely to the question of the diligence 
required by the holder of a check in presenting it in order to charge 
the drawér and indorsers with liability. When a dispute arises be- 
tween the owner of a check anda bank that collects it for him as agent 
the owner claiming that the bank has been negligent in not making 
proper presentment of the check, it is held that the bank acts with due 
diligence in making presentment through the clearing house, at Jeast 
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in a case where the owner of the check is aware that such method of 
presentment is the common practice among banks; one who deposits 
his check in a bank for collection, is bound by any reasonable usage or 
custom of which he is informed. Merchants’ National Bank v. Dor- 
chester, Tex. Civ. App. 136 S. W. Rep. 551. These decisions lead up 
to, but do not bear directly on, the question in hand. 

The question here raised is as to the diligence required of a collect- 
ing bank which presents a check for payment and receives in payment 
thereof a check drawn upon a third bank. For want of a better desig- 
nation, the check so received may be referred to as the substituted 
check. In this regard the rule is that the collecting bank must use the 
utmost diligence in collecting the substituted check and that it is not 
excused from the exercise of such diligence by a general or local cus- 
tom or usage. 

The effect of the decisions on this question is, that the bank intrust- 
ed with the collection of a check which receives therefor a substituted 
check must take immediate steps toward the collection of such substi- 
tuted check. It is not permitted to hold the substituted check for col- 
lection through the clearing house. If it does hold it and present it 
through the clearing house in the usual course of business and some- 
thing occurs in the meantime, to prevent the collection, such as the 
failure of the bank on which the substituted check is drawn, the col- 
lecting bank will be held responsible for the loss. 

In one case, which illustrates this proposition, the plaintiff drew a 
sight draft upon a corporation located in Chicago and mailed it to the 
defendant bank in Chicago. The defendant presented the draft to the 
drawee bank by messenger and received therefor the drawee’s check 
upon the National Bank of the Republic of Chicago. This occurred at 
about eleven o’clock Saturday morning. The defendant might have 
presented this check immediately to the National Bank of the Repub- 
lic for payment or certification, and if it had done so, the check would 
have been paid or certified as requested by the defendant. The de- 
fendant, however, held the check and presented it through the clear- 
ing house on Monday morning. Payment was then refused because of 
the failure on that day of the corporation by which the check was 
drawn. It was held that the defendant bank was liable to the plain- 
tiff. Bank of Commerce v. Miller, 105 Ill. App. 224. After referring 
to the authorities on the question presented the court said: ““The con- 
clusion to be drawn from these cases and the text books cited by coun- 
sel is, that that a draft may be surrendered and a check taken there- 
for, but all reasonable diligence must be used in presenting such check 
for collection, and if such diligence be used and the check is not 
promptly paid or certified, then the draft may be at once reclaimed. 
No general custom, if such custom existed, would excuse the collect- 
ing bank from exercising all reasonable diligence in collecting such 
check, and certainly a special usage would have no greater effect in 
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excusing the bank, than would a general custom. National Bank of 
Commerce v. The American Exchange Bank. 151 Mo. 320; Minneapo- 
lis v. Metropolitan Bank, 76 Minn. 136; Marine Bank v. Chandler, 27 
Ill. 525; Webster v. Cranger, 78 Ill. 230.’’ In the opinion it was further 
said: ‘‘The alleged particular custom and method of the Bank of Com- 
merce (defendant) in relation to the presentation of drafts, receipt of 
checks therefor and retention of same unti) the following day, cone 
trary to the general custom, was a particular or special custom, and 
in order to be binding appellee, under the circumstance of this case, 
must have been actually known to him when he sent the draft for col- 
lection.’’ 

In another instance, the the plaintiff being indebted to the defend- 
ant, sent a check for the amount on Gilman Sons & Co. bankers in 
New York. The defendant deposited the check ina Philadelphia bank 
which sent it to its New York correspondent. The latter bank pre- 
sented the check to the drawee and received in payment a check on 
another bank in New York City. This substituted check was received 
about noontime and could have been presented within twenty min- 
utes after its receipt, but the correspondent bank presented it through 
the clearing house on the following day, and payment was refused 
because of the failure of the Gilman Bank at 2.45 p. m., on that day. 
The correspondent bank then obtained possession of the original 
check and caused it to be protested; and the plaintiff, without knowl- 
edge ot these facts, issued a second check to the defendant in payment 
of the original debt. Upon finding out how his first check had been 
handled, the plaintiff brought this action. It was held that sufficient 
diligence in presenting the substituted check for payment had not been 
used and that the plaintiff could recover. Noble v. Doughton, 72 Kan. 
344, 83 Pac. Rep. 1048. ine 

ACCOUNT IN NAME OF AGENT. 


Editor Banking Law Journal. , Montana, January 25, 1915. 

Dear Sir:—Please give me your opinion on the following questions, either direct 
or through the columns of the JourNaL: 

B. A. & Co., by B. A. of Chicago, general agents for an eastern insurance company 
‘‘E,” have anaccount in M bank of this city. Insurance premiums are deposited in M 
bank of this city tc the credit of B. A. & Co. by B. A., subject only to the order of B. 
A. & Co. by B. A. 

Mr. R. S., agent and collector for insurance company ‘‘E,” working under the 
supervision of B. A. & Co. by B. A., general agents of Chicago, also opens an account 
with M bank as B. A. &Co. by R. S., in which account R.S deposits all collections 
made by him and from time to time transfers certain amounts due B. A. & Co. by B.A. 
to their account. RK. S. also draws upon the account of B. A. & Co. by R. S. for mis- 
cellaneous expenses. 

Through an error by the M bank’s bookkeeper, certain deposits belonging to B. A. 
& Co. by R. S. were credited to B. A. & Co. by B. A., and one check for $10.00 was also 
charged B. A. & Co. by B. A., which belonged to the account of B. A. & Co. by R. 8. 
A statement was mailed to B. A. & Co. by B. A., including the above errors. 

B. A. & Co. by B. A. immediately, notified M-bank that R.S. had no authority to use 















































| 
| 
i 
| 
i 
' 
| 
j 


124 THE BANKING LAW JOURNAL 


the name of B. A. & Co, and insisted upon the M bank making good the $10.00 charge. 
M bank then explained their error and sent to B. A. & Co. by B. A. a corrected statement 
and asked for the return of the former statement with the $10.00 check. B. A. & Co. by 
B. A. then insisted upon an accounting by M bank of all charges and credits made by 
R. S. to the account of B. A. & Co. by R. S. 

Was M bank wrong in opening an account for R.S as B, A. & Co. by R.S ? 

Could B. A. & Co. by B. A. hold M bank for the error charge of $10.00 ? 

Can a bank be held liable for allowing R. S. to use the name of B. A. & Co. under 
the above circumstances ? Yours very truly, SUBSCRIBER. 

Answer.—The M bank should not have opened an account for R.S. 
entitled ‘‘B. A. & Co., by R. S.,”’ without first assuring itself that R. 
S. was properly authorized to act for B. A. & Co. in this manner. 
The bank’s liability in such a case depends upon the agent’s authority 
to indorse checks payable to the principal. If the agent acts within 
the scope of his authority the bank is protected. If, on the other 
hand, he exceeds his authority in indorsing the checks or drawing 
against the deposit, the bank is liable to the principal, the real owner 
of the checks. Before opening an account of this kind for an agent, 
the bank should. for its own protection, communicate with the princi- 
pal for the purpose of finding out the limitations upon the agent’s au- 
thority. 

It is a very well settled principle of law that the fact that an agent 
is authorized to collect money owing to his principal does not of itself 
give the agent authority to indorse checks payable to the principal’s 
order. Consequently where an agent, having authority to collect 
money on behalf of his principal, but no express authority to indorse 
checks received in the course of his employment, wrongfully indorses 
a check payable to his principal and obtains money on it from the 
drawee bank, or from some other bank, or negotiates it for value to 
some purchaser and uses the proceeds for his own personal benefit, the 
bank or person taking the check is responsible for the amount to the 
principal, the rightful owner of the check. 

In Graham v. United States Savings Inst., 46 Mo. 186, an agent 
was authorized to collect certain bills. He received checks payable to 
his principal’s order which he indorsed in the principal’s name and 
collected from the drawee bank, appropriating the proceeds to his 
own use. The court held the bank liable saying, ‘‘the agent’s pri- 
mary duty was to collect the bills, not the checks given in adjust- 
ment of the bills. The main purpose had been accomplished when he 
received the checks, payable to his principal, his duties as a collector 
ceased at that point. His next duty was to account to his employ- 
ers for the proceeds of his collections and turn over the checks to them 
to be disposed of as they might adjudge proper. The indorsement of 
the checks was no necessary incident of the collection of the ac- 
counts.’’ 


In cases of this kind an indorsement by an agent in excess of his 
authority is just as much a forgery as though the indorsement were 
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made by a total strangertothetransaction. The relation of principal 
and agent existing between the payee and the holder of the check does 
not alter the situation. 

It would seem that B. A. & Co., is entitled to hold the M bank for 
the erroneous charge of $10.00 against the account of B. A. & Co., by 
B. A. If a depositor keeps two accounts in a bank for purposes of con- 
venience, and overdraws one of the accounts without any arrangement 
with the bank permitting him to do so, the bank is justified in the in- 
ference that he intends the check to be protected by the other account 
and is entitled to charge it against such other account. But where a 
depositor having two accounts in a bank authorizes an agent to draw 
against one of the accounts, the bank will not be permitted to charge 
any checks drawn by such agent against the other account. Hiller v. 
Bank of Columbia, S. C.. 75 S. E. Rep. 789. In Crab. v. Citizens’ 
State Bank, Ida., 126 Pac. Rep. 520, where an agent was authorized 
to draw checks against the account of a corporation, and the bank 
thereafter paid checks drawn by the agent out of the personal account 
of the president of the corporation, it was held that the bank was liable 
to the president for the amount thus paid out of his personal account. 


NOTE PAYABLE ON OR BEFORE A CERTAIN DATE. 


Editor Banking Law Journal. -——,, Micuiean, January 28. 1915. 

Dear Sir:—In your editorial on ‘‘Presentment of Demand Note” in the January 
JouRNAL, I note the statement contained in the last sentence, that payment may be de- 
manded at any time of a note payable ‘‘on or before” a certain date. 

As it has been my understanding that this clause extended privilege of pre-payment 
to the maker but conferred no privileges upon the holder, in Michigan, please cite the 
law of Michigan on this point, for my information and correction. 

Yours very truly, CASHIER. 

Answer.—The law is correctly stated in the above inquiry and is to 
the effect that a note payable onor before a certain date, is payable at 
the option of the maker and not at the option of the holder before the 
day of maturity designated in the note. Mattison v. Marks, 31 Mich. 
421. Inthe editorial mentioned, reference was had to a note express- 
ly providing that it should be payable at any time prior to the day of 
maturity named in the note at the holder’s option, though perhaps the 
language used was not sufficiently precise to give this impression. It 
should also have been pointed out that a note payable on or before a 
certain day at the option of the holder is quite liable to be held non- 
negotiable. For instance, it was held in Mahoney v. Fitzpatrick, 133 
Mass. 151, that a note payable on demand or in three years from date 
was tiot negotiable. The Negotiable Instruments Law, § 23 of the New 
York Act, provides that an instrument is payable at adeterminable fu- 
ture time and is, therefore, negotiable where it is payable ‘‘on or be- 
fore a fixed or determinable future time specified therein.’’ It would 
seem that this provision would cover a note payable at a certain time 
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or before that time at the option of the holder, but it has been held, 
in several cases, construing this provision of the statute, that a note 
payable at acertain time and giving the holder the right to have judg- 
ment by confession at any time prior to maturity is not negotiable. 
On the other hand it was held in Gelbach v. Carlinville Nat. Bank, 
83 Ill. App. 129, that a note payable one year after date and contain- 
ing a provision authorizing the holder to have judgment by confession 
at any time, was negotiable. 

If a note payable on or before a certain time at the option of the 
maker is negotiable, it is difficult to see why a provision making the 
note mature at the option of the holder renders the note nonnegotiable. 
In the editorial referred to it was stated that the Court of Appeals of 
Kentucky has held that a demand note is overdue after the elapse of 
four months from its date. The holder of such a note may demand 
payment at any time before the note is overdue. It is difficult to per- 
ceive the distinction from such a note and a note which expressly pro- 
vides the date of its maturity and gives the holder the right to demand 
payment at any time before that date. A note ofthis kind at least has 
this recommendation; itexpressly specifies the time when it shall be 
considered overdue and does not leave that question a matter of un- 
certainty as does the ordinary demand note. Nevertheless, in view of 
the fact that it has been often held that a note payable on or before a 
certain date at the option of the holder is nonnegotiable, it is probably 
not advisable fora bank to accept a note in this form, unless it is will- 
ing to take it without the attributes of negotiability. 


THIRD ANNUAL MEETING OF CHAMBER OF COMMERCE OF 
THE UNITED STATES. 

The third annual meeting of the Chamber of Commerce of the United States was 
held in Washington, D. C., on February 3, 4and 5. Among those who addressed the 
meeting were President Wilson, members of his cabinet and other government officials. 
The President congratulated the National Chamber on its democratic organization and 
asserted that it was so fashioned as to strengthen representative government. He 
warned his hearers that the man on the outside of affairs had to depend for his action 
on the advice of those on the inside that the commercial interests of the nation, on 
the inside of their own affairs, had but to let the government know their needs and 
they would have them satisfied if those needs were just. 

Secretary of State Bryan spoke on ‘‘American Investments Abroad,” and frankly 
referred to the administration’s project of carrying American commerce in government 
owned bottoms. It was the opening gun of the shipping controversy. 

Secretary McAdoo delivered an address on ‘‘Development of the Merchant Marine 
of the United States.” 

Secretary Redfield aroused much enthusiasm with his frank exposition of the man- 
ner in which the government, through his department, was endeavoring to aid the 
com mercial interests of the country not only to expand at home, but to invade the now 
inviting foreign fields. He said that America’s present opportunity is the greatest 
that any nation has ever encountered since the world began. 
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THE GUARANTY TRUST COMPANY, OF NEW YORK. 


IMPORTANT CHANGES IN OFFICIAL STAFF. 


One of the most important changes that has occurred in the local financial world 
in recent years took place at the annual meeting of the Guaranty Trust Company 
on January 12. Charles H. Sabin, who has been vice-president since 1910 was 
elected president, succeeding Alexander J. Hemphill, who was made chairman of 
the board of directors, which office has been made an active one with authority and 
powers similar to those of the president. At the same meeting Charles M. Billings 





CHARLES H. SABIN, 
President Guaranty Trust Company, New York City. 


was elected a vice-president and L. D. Stanton elected an assistant treasurer. Hon. 
Levi P. Morton, who had previously held the position of honorary chairman of the 
board, declined a re-election. 

Mr. Sabin although a young man, having but recently passed his forty-sixth 
birthday, has had a remarkable banking career. He was born in Williamstown, 
Mass. ° His early life was spent on a farm, where, until he was eighteen, he laid 
the foundation for the rugged constitution he now enjoys. He graduated from 
Graylock Institute in 1885. 

He began his banking career in 1887 in the National Commercial Bank, of 
Albany, N. Y.. was made cashier of the Park Bank of Albany in 1898, was cashier 
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of the Albany City National Bank from 1898 to 1902, and then elected vice- president 
of the National Commercial Bank with which the Albany City National was con- 
solidated. In 1907 he was elected president of the National Copper Bank of New 
York, and on its merger with the Mechanics’ National in 1910, was made vice- 
president of the latter institution. In July of that year he was elected vice-president 
an ddirector of the Guaranty Trust Company of New York. 

It isto Mr. Sabin’s credit that every financial institution with which he has 
been connected has made remarkable progress under his direction. While cashier 
of the Albany City National Bank, in two years its deposits more than doubled. 
The National Commercial Bank showed equally great gains and the National Cop- 
per Bank in the three years of its existence accumulated total deposits of over 











ALEXANDER J. HEMPHILL, 


Chairman Board of Directors, Guaranty Trust Company, New York City. 


$30,000,000, a feat considered extraordinary by the older heads in Wall Street. 

Mr. Hemphill has been associated with the Guaranty Trust since 1905 and been 
president since 1909. During his administration the company has prospered to a 
remarkable degree. In the year 1909 the capital, surplus and undivided profits were 
$10,600,000, and deposits were $79,500,000. Since 1909 the company has acquired 
the Morton, Fifth Avenue and Standard Trust Companies, so that to-day the 
capital, surplus and undivided profits are $31,360,000 and the deposits are more 
than $200,000,000, making it the largest trust company in the world. As chairman 
of the board Mr: Hemphill will continue to take an active part in the management 
and direction of the company’s business. 
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SCHOOL SAVINGS BANKS. 


There is no doubt that the value ofschool savings banks is becoming generally rec- 
ognized. The very fact of learning, in the school room, that it is never too soon to be- 
gin to save money, tends to develop the scholar’s individuality and self responsibility, 
as well as teaching him to understand the value of money as acomfort factorand power 
for good. It is difficult to teach thrift to persons who have grown up in ignorance of its 
first essentials; but children can be as easily impressed with habits of economy and fru- 
gality as to teach them arithmetic and geography. When every boy and girl has a bank 
account of a few hundred dollars at the time of graduation—and this is possible in any 
community where there are school savings banks—the future of that boy or girl will be 
far more secure. 

School savings banks are in use in all the public schools in France and Belgium and 
in some of the schools in England, Germany, Italy, Austria, Denmark, Switzerland and 
Canada. The system is in operation in Iceland and the savings of 750 schools average 
2,500 Danish crowns annually. 

So far as known, the first attempt to operate a school savings bank in the United 
States was made by S. F. Merrill, of Beloit, Wis. He was superintendent of schools 
and introduced the system in his schools in 1876. From that humble beginning the sys- 
tem has grown until statistics compiled as late as February, 1914, show that 216,806 
pupils had deposited $4,258,068, withdrawn $2,668,751, leaving amount on deposit 
$1,256,335, and this includes only a portion of the schools where savings are collected, 
Among the cities where the school savings banks have done notable work are Pitts- 
burgh, Pa., where over $600,000 has been deposited since the introduction of the sys- 
tem. Chester, Pa., has now on deposit over $44,000. Toledo, Ohio, established the sys- 
tem in 1911, and has deposited since then over $252,000 with $70,000 reported as still on 
deposit. Atlantic City, N. J., has on deposit over $33,000. Pupils in Grand Rapids, 
Mich,, deposited over $75,000 in the several years since establishing the bank, and have 
drawn out in that time only $10,000. 

Among those who are especially active in school savings bank work is Mrs. S. L. 
Oberholtzer, of Philadelphia, who is known as the general advocate of school savings 
banks. She publishes alittle leaflet called ‘‘Thrift Tidings,” which is issued quarterly 
and inculcates the habit of thrift, showing by facts and figures the value of school sav- 
ings. She also furnishes literature and supplies necessary for the proper administration 
of the system besides giving a great amount of interesting and up-to-date news in the 
“Tidings” regarding the system. In a recent letter to the JourNaL she says: ‘‘The 
work is going forward by leaps and bounds after all these years of slow movement by 
its early projectors.” 





WHAT NEW YORK STATE BANKERS THINK OF A 
SEPARATE ORGANIZATION. 


In December last, Elliott C. McDougal, president of the Bank of Buffalo, N. Y., 
sent a letter to all the State banks and trust companies in New York State asking for 
answers to three questions, the substance of which was published in the Jouryat of 
that date, One was as to whether State banks should have a separate organization for 
clearing checks; the other and principal one being, whether there should be an organ- 
ization of all State institutions for the purpose of protecting their interests. 

In a recent circular letter Mr. McDougal informs the same institutions of the result 
of his canvass as follows: 

Seventy-five per cent. of the answers received approve of the plan for taking the 
office of State Superintendent of Banking out of politics. 

About 60 per cent. of the replies suggest awaiting. action of the Federal Reserve 
Board before taking any steps looking toward the organization of a system for clearing 
checks for State institutions and trust companies. 

About 45 per cent. of the replies indicate approval of the plan for a separate organ- 
ization of banks operating under the laws of the State of New York. 
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A DESERVING PROMOTION. 


Mr. Olaf Olsen, who for many years has been assistant cashier of the First National 
Bank of Boston, was elevted a vice-president at the annual meeting in January. Mr. 
Olsen is regarded as one of the most efficient bank men of the younger generation of 
bankers in Boston. He is a graduate of law and his legal knowledge, coupled with his 
practical knowledge of banking, has made him a valuable man to the institution in 
many ways, and his advancement is but a just recognition of his faithful services. 

Five new directors wereadded to the board at the same meeting. They are Carl P. 
Dennett, Everett Morss, Levi H. Greenwood, Frederick Ayer, Jr. and Charles P. Hall. 
The First National Bank of Boston, under the management of Daniel E. Wing, has 
made excellent progress. Mr. Wing is one of the five distinguished bankers that were 
chosen membersof the Federal Advisory Council by the Federal Reserve Board. 





NEW YORK EXCHANGE IN CANADA. 


David H. G. Penny, vice-president of the Irving National Bank of New York and also 
in charge of the bank’s foreign department, has recently returned from a visit to 
Canada. He found no indication of improvement in the exchange situation so far as it 
concerns that country and the United States. He went carefully into the subject with 
a number of leading Canadian bankers and says in part: 

‘‘New York exchange is selling in Canada at an unusual premium. At present this 
premium is about one-half of one per cent. In fact, some Canadian banks at the pres- 
ent time are charging the latter figure for collecting and remitting Canadian funds. 
The bankers up there are frank to say that thy expect this condition to last for some 
months to come, unlessa balance can be created in Canada’s favor through the selling 
of securities in the United States or through the export of Canadian grain to this 
country. Of course a favorable balance could also be created by the shipment of gold 
from Ottawa to New York, but Canada for the present does not appear to consider it 
advisable to avail herself of this means.” 

Mr. Penny points out that under normal conditions exchange operates against 
Canada, the present situation having been created by the heavy purchases made in the 
United States by Canada since the outbreak of the war. He found general conditions 
in that country rather favorable.” 


THIRD NATIONAL BANK, ST. LOUIS. 


The Third National Bank of St. Louis has added two new vice-presidents to its offi- 
cial staff. They are Walter W. Smith and Frank K. Houston. 

Mr. Smith has been a national bank examiner in the St. Louis district for a number 
of years, and is also a class ‘‘C” director of the Federal Reserve Bank in the eighth 
district. He will have charge of the credit department in the Third National. 

Mr. Houston came from Nashville, Tenn., about two years ago, to accept the posi 
tion of assistant cashier in the Third National. He is one of the best-known young 
bankers in the Southwest and his recent promotion is not only well-deserved but very 
gratifying to his many friends in that section. 


— . 


NEW LAWS FOR OLD BUSINESS. 


The Chatham & Phenix National Bank, of New York City, has issued a very useful 
booklet showing the salient features and probable effect of the two new Federal laws 
which have recently been placed on the statute books. These are the Federal Trade 
Commission Act and the Federal Anti-Trust Law known as the Clayton Act. It is well 
that they should be thoroughly understood as they will, without doubt, have a 
far-reaching influence on the business life of the country, especially on corporations. 
This booklet shows, in a way so plain that no one can misunderstand, just what the 
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Clayton Act is; how it affects interlocking directorates, common carriers and other cor 
porations engaged in interstate commerce, as well as other significant features, such as 
unlawful corporation combinations, personal liability, labor unions and price discrimi- 
nation. The object, character and jurisdiction of the Trade Commission Act is also fully 


explained. The work is certainly a valuble addition to the banking literature of 
the day. 





FIRST MORTGAGE REAL ESTATE NOTES. 


The Mercantile Trust Company of St. Louis is nothingif not enterprising. It has 
just issued the second edition of its booklet of 168 pages, showing for the benefit of in- 
vestors the present status of the first mortgage real estate loans made by this company 
on the plan of dividing the principal into notes of $500 and $1,000 each. The object of 
the book is to show: first, those who have purchased and are holding such real estate 
notes; second it furnishes a ready reference to the makers of these mortgages; and 
lastly, it furnishes a convincing argument to prospective investors that such real estate 
notes are a safe and superior form of investment. 

Every issue of notes offered by the Mercantile Trust Company has been bought 
outright by the company, after thorough inspection and appraisement of the real estate 
securing the mortgage. The company also guards against expiration of insurance and 
sees that the taxes on the mortgaged property are paid. Parties who are wishing to make 
an investment will do well to read this book, and thereby learn of the desirability and 
safety of these real estate notes. Of the millions of dollars of such investments placed 
by the Mercantile Trust, no investor has ever lost a cent either of principal or interest. 








LARGE GOLD HOLDINGS IN LONDON CITY BANKS. 
According to a special cable to the New York ‘‘ Journal of Commerce” the London 
City & Midland Bank announces that it held, on January 13, $40,000,000 in gold. Sir 
Edward Holden has received general congratulations inasmuch as he stated, a year ago, 
that he would publish his bank’s gold holdings to encourage individual banks to pursue 
a like course. As this is the first time this bank has ever published its actual gold 
position the course is especially interesting at the present juncture. 





BLUE SKY LAWS UNCONSTITUTIONAL. 


The Secretary’s office of the Investment Bankers Association of America has issued 
a bulletin covering the opinion of the United States District Court of West Virginia 
holding the blue sky laws of that State unconstitutional. 

This is the third of the so-called blue sky laws to be declared void by the Federal 
Courts—the statues of Michigan and Iowa having been so held. 

In passing on the question the West Virginia Federal Court commented as follows 
in part: 

‘*We are driven to the conclusion that it distinctly seeks to abridge and deny the 
rights of citizens of the United States to buy and sell property in the State, thus de- 
priving them of their property without due process of law; that it denies them the 
equal protection of the laws and that it imposes a restraint and burden on interstate 
commerce contrary to the Constitution of the United States. We do deem it neces- 
sary to extend further discussion in support of this conclusion. The opinion in the 
Iowa and Michigan cases are so clear, sound and convincing as to not only command 


our admiration but lead us to the conclusion that nothing more complete and effective 
can be added to them.” 


Secretary Frederick R. Fenton of the Investment Bankers Association of America 
is distributing to the membership the third annual proceedings bound in volume form. 
This volume has come to be looked upon as one of unusual value to investment bankers, 
economists and writers of finance. The contents this year are particularly interesting, 
covering railroad financing in al] its intricate aspects; discussions on the security for 
gas bonds; the reports of the several committees; copy of the constitution ; lists of offi- 
cers, committees and members of the Association. 
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DATES OF 1915 BANKERS’ CONVENTIONS. 


Name. Place. Date. Secretary. Address. 
ee Seattle, Wash..... September 6-11. F. E. Farnsworth.N. Y. City. 
3 eee San Francisco, Cal. August 18, 20..Geo. E. Allen..... N. Y. City. 
Alabama.......... Birmiogham...... May 10, 12..... McLane Tilton, Jr. Pell City. 
ee PMROOER., 00.0000 0000 March 26, 29...G. R. De Saussure Jacksonville. 
GOB. 0 occsecees Savannah......... May 27, 29..... Haynes McFadden. Atlanta. 
Ss 6decaseenn cds cteickeidncs deetesaedacrenss Gack esncon 
eee Davenport ........ June 22, 28....P. W. Hall........ Des Moines. 
Renn Independence..... May 11, 12..,..W. W. Bowman. .. Topeka. 
Minnesota ........ eer PIII ics cid ae tiarnhcada wile 
Mississippi ........Jackson...........  . |. T. H. Dickson. .... Vicksburg. 
ee Kansas City....... May 24, 26..... W. F. Keyser..... Sedalia. 
New England...... Be SE, SP, ca OL Wc ccccctsccackecectesse 
North Dakota..... Bismarck ......... os , Se rere 
I «necakhiescaseokKineeesead May 13, 14..... W. B. Harrison.... 

South Dakota. ....Deadwood........ PE Rn vasabuvewedscnawd<kes 
iudanensceee Ms ccbankbeees May 18, 20..... J. W. Hoopes..... Galveston. 
Washington....... Dc dc canine ene aNa nde vesedaccekamsebanbaese 
Wisconsin ........ Cruise on Lakes. . .June 19, 21.............ccccceceee 

es | 


OBITUARY NOTICES. 


N. PARKER SHORTRIDCE. 


N. Parker Shortridge, a prominent banker, died at his home in Philadelphia on 
January 2d, last, aged 85 years. He was, at one time, president of the Philadelphia 
National Bank, had been a director of the bank since 1867 and was chairman of the 
board at the time of his decease. He was the oldest director of the Pennsylvania Rail- 
road Company and was also identified with several other railroad companies. He was a 
director of the Union Trust Company of New York, the Penn Mutual Life Insurance 
Company and Merchants Trust Fund of Philadelphia. 





WILLIAM R. HAMBY. 


General William R. Hamby, president of the Citizens Bank & Trust Company of 
Austin, Tex., died on January 23. He was not only one of the best known bankers in 
Texas but also enjoyed a national reputation in banking circles. It will be remember- 
ed that he was very outspoken in his opposition to the so-called Aldrich central bank 
plan as recommended by the Monetary Commission. 





JOHN P. BRANCH. 


John P. Branch, president of the Merchants National Bank of Richmond, Va., 
died on February 2d, aged eighty-four years. He was a great philanthropist and prom- 
inent in church and social circles. He also had a good record as an officer in the con- 
federate army, having enlisted as a private and eventually becoming a staff officer. 

For a man of his age he was remarkably active and until recently he attended 
the regular meetings of the financial and other institutions with which he was connect- 
ed. Those who attended the convention of the American Bankers Association in Rich- 
mond, last October, will remember Mr. Branch as one of the most active members of 
the committee appointed to look after the welfare of delegates and guests. He had 
twice been a member of the executive council of the A. B. A., and was also a member 
of the Sons of the Revolution, the Country Club of Virginia and other organizations. 
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RESERVE AGENTS APPROVED IN JANUARY. 


The following banks were approved as Reserve Agents in January: 

American Exchange National Bank, New York,for Hackensack National Bank, 
Hackensack, N. J. 

Seaboagd National Bank, New York, for Bogata Nat. Bank, Bogata, Tex. 

Chase National Bank, New York, for Des Moines Nat. Bank, Des Moines, Iowa, 
First National Bank, Anthony, Kans. 

Mechanics & Metals National Bank, New York, for First National Bank, Eddy, 
Tex., First Nat. Bank, Hominy, Okla. 

‘Hanover National Bank, New York, for Corsicana Nat. Bank, Corsicana, Tex., 
Commercial Nat. Bank Indianapolis, Ind., Peoples Nat. Bank, Orangeburg, 8. C. 
First Nat. Bank, Elloree, 8S. C. 

Chatham & Phenix National Bank, New York, for National Bank of Sumter, 
8.C., Ejrst National Bank, Birmingham, Ala., American Exchange National Bank, 
GreensVoro, N. C., First Nat. Bank, Gastonia, N. C., Planters Nat. Bank, Rocky 
Mount, N. C. 

National Bank of Commerce, New York, for National Bank of Sumter, 8. C. 

National Park Bank, New York, for National Bank of Sumter, Sumter, 8. C., 
Peoples Nat. Bank, Orangeburg, S. C., First Nat. Bank, Holly Hill, 8. C., Corinth 
Nat. Bank, Corinth, N. Y. 

Garfield National Bank, New York, for First Nat. Bank, Birmingham, Ala. 

Union Exchange National Bank, New York, for First National Bank, Birming- 
ham, Ala. 

Coal & Iron National Bank, New York, for First Nat. Bank, Newsome 
Texas. 

Continental & Commercial National Bank, Chicago, for First National Bank, 
Blair, Wis., Commereial Nat. Bank, Indianapolis, Ind. 

National City Bank,Chicago, for Commercial Nat. Bank, Indianapolis, Ind., 
First National Bank, Mitchell, 8. D. 

Fort Dearborn National Bank, Chicago, for Macon Nat. Bank, Macon, Ga. 

Third National Bank, St. Louis, for First Nat. Bank, Jonesboro, Ark., Moniteau 
Nat. Bank, California, Mo. 

First National Bank, Cleveland, for First & City Nat. Bank, Lexington, Ky., 
Peoples Nat. Bank, Lodi, O., Colonial Nat. Bank, Connellsville, Pa. 

Security National Bank, Minneapolis, for Roundup Nat. Bank, Roundup, Mont. 

Fourth Street National Bank, Philadelphia, for Citizens Nat. Bank, Bedford. 
City, Va. 

Girard National Bank, Philadelphia, for First Nat. Bank, Reading, Pa. 

Philadelphia National Bank, Philadelphia, for Peoples Nat. Bank, Mones- 
sen, Pa. 


AN ADDING MACHINE CONTEST. 


According to the *‘ Philadelphia Chaptergram,” a mvunthly publication issued by 
Philadelphia Chapter A. I. B., an adding machine contesi was held recently in that 
city under the auspices of the Burroughs Adding Machine Company of Detroit, Mich., 
through whose courtesy the machines and prizes for the contest were supplied. Twen- 
ty-seven men entered for the contest, seven of whom turned in correct totals for the 
footing of the 400 checks listed. Among the winners were J. W. Raynor, of the Phila- 
delphia National Bank, who won the second prize in 7 minutes 41 3-5 seconds and G. 
B. Schriber, of the Fourth Street National Bank, who took third prize in 7 minutes 52 
seconds. H. W. Dowler, of the Fourth Street National Bank, also one of the contest- 
ants, turned in the correct total in 8 minutes 12 seconds. 
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COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the New 
York Clearing House for the weeks ending February 7, 1914, and February 6, 1915, respectively. 


Legal Net 
Deposits 
Average, 


Loans and 
Discounts 
Average, 


Loans and 
Discounts 
Average, 


Legal Net 
DepoSts 
Average, 


Deposits. 
Per Cent. 


BANK. | 


Members of Federal 
Reserve Bank. 
Bank of N. Y. N. B.A... 

Merchants’ National 
Mechanics & Metals Nat.. 
National City 

Chemical National 
Merchants’ Exch. National 
Nat.Butchers & Drovers. . 
American Exchange Nat. 
Nat. Bank of Commerce.. 
Chatham & Phenix Nat... 
Hanover National 
Citizen’s Central National 
Market & Fulton Nat. ... 
Importers & Traders Nat. 


1914. 


1915. 


1914. 








National Park 

East River National 

Second National 

First National 

Irving National 

N. Y. County National... 

Chase National 

Lincoln National 

Garfield National 

Fifth National 

Seaboard National . 

Liberty National 

Coal & Iron Nat’! Bank .. 

Union Exchange Nat.. .. 

Nassau Nat. Bank, Bklyn. 
State Banks Not 

Members of Federal 

Reserve Bank. 

Bank of the Manhattan Co. 

Bank of America......... 

Greenwich 


Metropolitan Bank 

Corn Exchange ......... 
Bowery 
German-American 

Fifth Avenue 

German Exchange 
Germania 

Bank of the Metropolis. . . 
West Side Bank 

N. Y. Produce Exchange. 
State Bank 

Security Bank 
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